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This explainer provides materials for groups and individuals looking to submit a comment opposing 
the latest anti-asylum rule. Even when an administration is unlikely to change course on a rule, it is 
important for organizations and members of the public to submit comments to ensure their 
expertise, concerns, and evidence become part of the official record. Those comments can 
influence future rulemaking, support legal challenges, and help policymakers understand the real-
world impacts on impacted communities and stakeholders. The deadline to submit comments on 
the interim final rule is September 28, 2026, before 11:59 p.m. Eastern Time. 

The Department of Homeland Security (DHS) published an 
interim final rule (IFR) on July 28th allowing U.S. Citizenship and 
Immigration Services (USCIS) to bypass the vital asylum 
interview process under several scenarios, changing over three 
decades of government policy. In effect, the rule will essentially 
lead to USCIS transferring much of its massive backlog to the 
immigration courts.  

The following explainer discusses:   
1. The expected impact of the rule 
2. Who should comment: Organizations and individuals supporting asylum seekers 
3. Arguments to consider when filing a comment  

 

This Rule Upends 32 Years of Asylum Interviews 
Affirmative asylum applicants have traditionally received a non-adversarial interview with an asylum 
officer to tell their story and why they need protection in the United States. If they do not win at this stage, 
the asylum officer can refer the case to immigration court, where the asylum seeker will face a DHS 
attorney arguing against them and very fast deadlines and procedures that can be difficult to navigate. 
For 32 years it has been government practice for USCIS to provide interviews for affirmative asylum 
applicants. With this rule, the government eliminates the longstanding expectation for an interview, and 
fast-tracks asylum seekers to immigration court, where people consistenly face enormous barriers to 
due process and a speedy deportation. 
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Impacts of the Rule 
The rule allows USCIS to refer certain affirmative asylum applications directly to the Executive Office for 
Immigration Review (EOIR) based on the paper record and other evidence. The practical implications are 
as follows: 
 

• USCIS could refer certain asylum applications to immigration court without conducting an 
interview based on complex bars to asylum eligibility, which often require extensive factual 
development and legal arguments. This could include applicants who may have filed beyond the 
one-year deadline, or where the government believes may be subject to bar for providing support 
to terrorist organizations – even where an applicant maintains they were extorted by gangs. 
Instead of hearing their stories in an interview as to how they were in fact the victim, the 
government would refer their case to immigration court. 

• USCIS could refer certain asylum applications to immigration court without conducting an 
interview based on discretion alone, or an incomplete record. Since many people apply for 
asylum and wait for their interview for years, records are often supplemented with additional facts 
right before the interview. With this change, USCIS will send these cases to the immigration court 
based largely on their initial filing, denying them the basic right to make their case in an interview. 

• Leaves the door open for USCIS to issue future guidance that would lead to more referrals of 
certain asylum applications to immigration court without an interview.   

• Pending cases are included. The rule applies immediately to applications pending on July 28, 
2026, including cases filed under prior rules, instructions, and practices that contemplated an 
interview. This means that USCIS is applying this rule to the entire backlog of asylum applications, 
which by their own estimates, could deny up to 444,724 asylum seekers their opportunity to be 
heard by an asylum officer before sending them to immigration court.  

• This rule is in conflict with the TVPRA’s protections for unaccompanied children. This rule 
appears to conflict with the protections that Congress established for unaccompanied children 
under the Trafficking Victims Protection Reauthorization Act (TVPRA). The statute gives USCIS 
initial jurisdiction over asylum applications filed by unaccompanied children in recognition of 
their unique vulnerabilities and provides them an opportunity to present their claims to an asylum 
officer in a non-adversarial setting. By allowing USCIS to refer a child’s asylum application directly 
to immigration court without first conducting an asylum interview, the rule calls into question 
whether these statutory protections are being preserved. 
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Who Should Comment: Organizations and 
Individuals Supporting Asylum Seekers 

Legal service providers 
Those working directly with asylum seekers understand best how changes in the rule will harm those 
they represent: how interviews change cases; why Form I-589 records are incomplete or stale; how 
trauma, language, disability, and age affect disclosure; the importance of having a non-adversarial 
interview process for those who’ve suffered the most; the cost of moving a case into EOIR; as well as 
documenting cases of people impacted by the rule since July 28. Providing stories of impacted 
individuals is useful.    

Legal service providers can also provide insight into how due 
process in immigration court has been largely diminished, 
and thus shifting the backlog from USCIS to EOIR will be like 
setting those who are referred in a path towards removal 
without due process. 

Legal service providers that largely rely on partially accredited 
representatives 
Partially accredited representatives are authorized to represent individuals before the asylum office only, 
but they cannot do so in immigration court. Legal service providers largely relying on partially accredited 
representatives will be particularly affected for this reason. They could weigh in on how this change will 
affect their ability to provide services to asylum seekers, as more affirmative asylum applicants head to 
immigration court where they face fast deadlines requiring intensive resources to respond.  
 

Pro bono attorneys  
Many asylum seekers cannot afford to retain private counsel. As a result, many members of the private 
bar represent asylum applicants pro bono. Like legal service providers, pro bono counsel can offer input 
on the impact on asylum seekers and the time constraints of immigration court, as well as the many 
collateral needs that often emerge with eroding due process. Practitioners can also highlight how this 
rule could have fundamentally altered the outcome of a prior pro bono case, where USCIS offered an 
interview in a non-adversarial setting.  
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Other stakeholders 
The harm of the rule to asylum seekers can go beyond legal deficiencies noted by those representing 
asylum seekers. State and local governments, researchers, medical and mental-health professionals, 
and organizations serving children or survivors can bring unique perspectives on how this rule will affect 
entire communities and governments, or the mental health of individuals. They can note the fiscal, 
family, clinical, operational and other consequences missing from the considerations otherwise 
addressed in the rule.  

Arguments for Consideration 
A paper file is not the same as an elicited record 
An asylum application is often prepared under deadline pressure, without counsel, through 
interpretation, or before an applicant understands which facts are legally significant. Trauma can cause 
fragmented recall, delayed disclosure, or nonlinear narratives. Children and people with cognitive or 
mental health disabilities may need developmentally appropriate questioning or accommodation. An 
asylum interview can identify omissions, correct dates, clarify group involvement, distinguish 
persecution from alleged participation in harm, and develop changed or extraordinary circumstances of 
exceptions.  
 

The one-year deadline is fact-intensive  
A filing date or entry date does not resolve whether changed circumstances, extraordinary 
circumstances, or a reasonable filing period applies. Relevant facts may include lawful status, severe 
illness, trauma, ineffective assistance, changed country conditions, changes in personal identity or 
belief, or other events that are difficult to capture in a checkbox or short written answer. Electronic 
parameters may identify a potential issue, but they cannot reliably adjudicate the exception without a 
developed record.  
 

The rule will shift the backlog onto immigration courts  
USCIS claims the change is intended to reduce its backlog of 1.4 million asylum applications, but it 
merely shifts cases to the immigration courts, which already face a backlog of over 3 million cases in FY 
2026’s third quarter, and where due process has been in severe jeopardy. Referring a less-developed 
case requires immigration judges, court staff, government counsel, interpreters, and respondent's 
counsel to reconstruct the record in an adversarial forum. DHS counts saved asylum-officer time but 
does not quantify added court time, continuances, motions, interpreter use, detention or custody 
consequences, or downstream appeals. Due process at immigration court has reached a new low, as 

https://tracreports.org/phptools/immigration/backlog/
https://tracreports.org/phptools/immigration/backlog/
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hearings that are meant to happen individually are made with 
dozens of individuals at a time, called Mega Masters.  
 

Legal-services capacity is a system 
constraint  
Earlier referral of asylum applications to immigration court can 
require a legal service provider to shift quickly from affirmative 
preparation to defensive litigation, enter an appearance in EOIR, 
respond to charging documents, prepare pleadings and 
applications, gather updated evidence, attend multiple 
hearings, and advise on custody and enforcement risks. Those 
are not merely changes in the timing of the same legal work. 
They can consume substantially more staff time and reduce the 
number of people a nonprofit can serve. 
 

Complex cases do not merit blanket 
referrals  
When asylum seekers fill out forms to answers about past 
arrests, organizational affiliation, military activity, or harm to 
others, these formulated answers do not leave space to 
consider influencing factors, such as political persecution, 
coercion, false accusations, forced recruitment, or translation 
error. Background-check matches can also be incomplete, 
inaccurate, or outright erroneous. The rule allows USCIS to 
weigh information that merely raises the possibility of a bar as a 
negative discretionary factor, even when the bar does not apply. 
Such a process does not leave room for an applicant to explain 
complex factors and challenge erroneous claims, and risks 
converting ambiguous facts into removal proceedings. 
 

DHS ignores the impact of this rule on asylum seekers, their families, 
and their communities  
DHS states that it has no data showing any effect on family well-being and concludes there is none. 
Providers, local governments, schools, clinicians, and community organizations can document added 
legal costs, work disruption, travel, childcare, family stress, detention exposure, and the effects of 
accelerated adversarial proceedings on U.S.-citizen and noncitizen family members. This highlights the 

SUBMISSION 
INSTRUCTIONS 
Deadline: September 28, 2026, 
before midnight Eastern Time.  
 
Docket: Make sure your 
comment includes this 
information: “DHS Docket No. 
USCIS-2026-0199.  
 
Submit: Regulations.gov 
comment page. Comments 
emailed or mailed directly to 
DHS or USCIS officials do not 
count as comments under the 
rule's instructions.  
 
Language: Submit in English or 
include an English translation.  
 
Public record: The comment 
and attachments will be publicly 
posted. Remove personal, 
confidential, privileged, and 
identifying information unless 
disclosure is authorized and 
necessary.  

https://immigrantjustice.org/know-your-rights-mega-master-hearings-and-other-new-immigration-court-policies/
https://www.regulations.gov/document/USCIS-2026-0199-0001
https://www.regulations.gov/document/USCIS-2026-0199-0001
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impact that earlier referral without an asylum interview has traditionally had on asylum seekers to 
emphasize the severe impact that this rule will have on people seeking asylum, their families and 
communities.  
 

Additional Resources:  
 
• American Immigration Council, New USCIS Asylum Interview Rule Could Speed Up Deportations 

of Asylum Seekers. August 5, 2026.  
• Human Rights First, Human Rights First Guidance Regarding Asylum Office Interim Final Rule Of 

July 28, 2026.  
• Afghan Evac, Asylum Cases to Court Without an Interview.  
• Reps. McGarvey, Jayapal Demand Trump Administration Reverse Rule to Fast-Track ICE Detention 

and Deportation Proceedings for Asylum Seekers, August 14, 2026.   
• National Immigration Project. What does the new rule on “pretermission” of asylum cases at the 

asylum office mean for my case. August 12, 2026.  
• Filed complaint by NIJC, HRF, and CGRS. Immigrant Rights Groups Sue to Protect Due Process for 

Asylum Seekers. August 19, 2026.  
 
 
 
 

https://www.americanimmigrationcouncil.org/blog/new-uscis-asylum-interview-rule/
https://www.americanimmigrationcouncil.org/blog/new-uscis-asylum-interview-rule/
https://resources.humanrightsfirst.org/wp-content/uploads/2026/08/HRF-Guidance-Regarding-Asylum-Office-IFR.pdf
https://resources.humanrightsfirst.org/wp-content/uploads/2026/08/HRF-Guidance-Regarding-Asylum-Office-IFR.pdf
https://afghanevac.org/asylum-interview-rule
https://mcgarvey.house.gov/media/press-releases/reps-mcgarvey-jayapal-demand-trump-administration-reverse-rule-to-fast-track-ice-detention-and-deportation-proceedings-for-asylum-seekers
https://mcgarvey.house.gov/media/press-releases/reps-mcgarvey-jayapal-demand-trump-administration-reverse-rule-to-fast-track-ice-detention-and-deportation-proceedings-for-asylum-seekers
https://immigrantjustice-my.sharepoint.com/:w:/g/personal/acarcamo_immigrantjustice_org/IQBcRitaYEO3RrzIfMz5ceArAZ_YgZvKNga2ryHPAtE_2X4?e=dnnNZC&nav=eyJoIjoiMTI0OTkxODk3OCJ9
https://immigrantjustice-my.sharepoint.com/:w:/g/personal/acarcamo_immigrantjustice_org/IQBcRitaYEO3RrzIfMz5ceArAZ_YgZvKNga2ryHPAtE_2X4?e=dnnNZC&nav=eyJoIjoiMTI0OTkxODk3OCJ9
https://immigrantjustice.org/press-release/immigrant-rights-groups-sue-to-protect-due-process-for-asylum-seekers/
https://immigrantjustice.org/press-release/immigrant-rights-groups-sue-to-protect-due-process-for-asylum-seekers/
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