National
gumsrggant Immigration Appeals Updates
Center Understanding New BIA Procedures

Update: On March 8, 2026, a federal judge vacated three provisions of the IFR. The
provisions that are not in effect are:

e the summary dismissal provision
e the shortening of the appeals period from 30 to 10 days
e the provision deeming any issue not raised in a NOA waiver

The Department of Justice published an
ALERT:
(BIA) effective March 9, 2026, dramatically changing how the New BIA Rules
BIA operates. This practice advisory highlights some of the
key changes and discusses strategies for immigration law
practitioners to consider in responding to these shifts.

When Does the Rule Start?

The Department of Justice has published this rule as an interim final rule (IFR) that goes into effect on
March 9, 2026. Normally an IFR goes into effectimmediately, but this one states that it will be effective 30
days afterits February 6, 2026, publication. Although there is a comment period, which has been extended
to April 8, the department would not be required to address those comments prior to the rule going into
effect as written on March 9. The rule will be challenged through litigation, so advocates should stay
apprised of the rule’s status.

Key Changes

Although purportedly aimed at reducing backlogs, the overall effect of these changes appears to be
dramatically reducing the viability ofimmigration appeals by increasing barriers, shortening timelines, and
dismissing cases without a chance to properly be heard. In particular, it will become extremely difficult for
pro se respondents to successfully appeal their cases. The following is a non-exhaustive list of some of
the key changes included in the rule.

e Filing Deadline: Notices of appeal will be due within 10 days, a change from the current 30-day
deadline. There is a limited exception, allowing a 30-day deadline for asylum appeals, if the
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application was not denied due to the one-year filing deadline, safe third country or asylum
cooperative agreements, or a prior asylum denial. This exception does not apply to withholding-
only proceedings.

Summary Dismissal: The BIA will summarily dismiss appeals by default unless a majority of Board
members vote to consider the appeal within 10 days of the notice of appeal.

Briefing: All parties must submit simultaneous briefing within 20 days of the BIA setting the briefing
schedule. Reply briefs will not be permitted unless requested by the BIA.

Record on Appeal: The BIA will no longer request the record from the immigration court unless the
BIA votes en banc to consider the appeal and will not wait for IJs to review and approve transcripts.

Adjudication Deadlines: Narrows authority for the Chief Appellate Immigration Judge to extend
deadlines or hold cases based on pending actions, like pending Supreme Court decisions.

Terminology: Replaces the neutral term “noncitizen” with the more dehumanizing “alien.”

Steps to Consider

The new rules will apply to appeals from any immigration judge decisions issued on or after March 9, 2026.

Although strategies will continue to evolve as we see the new procedures in practice, here are some initial

steps to help prepare for the changes if they go into effect as scheduled.

Planning Ahead: Have a conversation with your client before the merits hearing or even at the
beginning of a case to discuss whethertheywould like to file an appeal if ordered removed or denied
relief. Start planning for the appeal as soon as possible if there is a substantial likelihood it will be

necessary.

Petitions for Review: Consider whether you would be able to assist with a petition for review with
the circuit court if the appeal is dismissed. Given poor outcomes at the BIA, an appeal may be less
helpful if you are unable to further appeal the case to the circuit court. Be aware that DOJ
Accredited Representatives may only practice before the immigration court and BIA and may not
file petitions for review.

Thorough Notices of Appeal: Historically, a very simple statement of the issues was sufficient on
a Form EOIR-26, Notice of Appeal from a Decision of an Immigration Judge, because there would
be an additional opportunity to brief any issues prior to a decision from the Board. Practitioners
may now wish to attach a supplement with a much more detailed statement of the issues that more
closely resembles a full brief, including citation to case law. The notice of appeal may be the only
opportunity to articulate your case on appeal if faced with summary dismissal. Consider attaching
critical parts of the record to the notice of appeal, given that the BIA will not request the record from
the immigration court before deciding whether to summarily dismiss the appeal.
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e Decision Notes: Make sure to take thorough notes at any immigration court hearing because
attorneys likely will not receive a court transcript prior to having to articulate their arguments for
appeal. It may be helpful to have a colleague observe the hearing to assist with notetaking. The
digital audio recording (DAR) may be accessible in the EOIR Courts and Appeals System (ECAS),
although the availability and quality of those recordings is sometimes unreliable. If each speakeris
recorded in a separate audio file, you may wish to combine and adjust the volume on the tracks
using audio or video software like Microsoft Clipchamp.

e Delaysin Receiving 1) Decisions: For written decisions, the window for appeal starts the date that
the decision is mailed (not signed). If you are expecting a written decision, make sure to diligently
monitor ECAS and/or paper mail. If ECAS says a decision has been issued in a case with a paper
record of proceedings, you may wish to contact the court to confirm the decision in case the mail
does not arrive before the deadline to file an appeal. If you miss the filing window due to no fault of
your own, argue that the delay should be equitably tolled with a motion to accept late appeal, or
alternatively that the BIA should self-certify the appeal.’

e Fee Waivers: Be aware that filing a notice of appeal carries a $1,030 fee. A fee waiver is available
in some cases. If the waiver is rejected outside the 10-day filing deadline, the regulations provide
that the BIA may allow 15 days to cure the filing with payment or a new fee waiver request. 8 CFR
1003.8. However, the language does not necessarily require the BIA to grant this extension and the
government might attempt to deport someone during this period, although advocates should argue
the automatic stay remains in effect. Immigrants and their representatives will have to weigh
whether the appeal is worth the cost and whether they want to risk requesting a fee waiver or just
file with the fee up front.

e Stays: Removal orders are not final during the appeal window and pendency of the appeal with the
BIA, if appeal has been reserved. That said, representatives may wish to contact their client’s
deportation officer to confirm the case is being appealed to prevent premature removalin error. In
addition, if the BIA dismisses the appeal, a petition for review to the circuit court does not
automatically stay removal. Counsel should be prepared to have an emergency stay motion ready
to file immediately upon dismissal by the BIA.

e Submit Comments: Help us fight back against this rule by submitting a comment on the
by April 8, 2026. The initial comment period was extended to this date thanks to
pushback that 30 days was not enough time to address such significant changes, including a

1 See Matter of Morales-Morales, 28 I&N Dec. 714 (BIA 2023).
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