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I. What is Pretermission? 
What is an ACA?



Pretermission terminates an asylum application without a full evidentiary hearing 
because (in theory) the claim either fails to meet a basic legal requirement (even if all 
the facts are assumed true) and/or because an exception or “bar” disqualifies the 
claim.
There are several bases for pretermission of an asylum application, including: 
• Failure to pay a fee; 
• Insufficient/Incomplete Form I-589 that allegedly fails to state a prima facie claim;
• Asylum Cooperative Agreements (ACAs) [aka Safe Third Country Agreements 

(STCAs)] are part of making a prima facie case, according to the BIA

 *Thorough screening is important! Pretermission of an asylum application does not 
foreclose other applications for immigration relief such as humanitarian options or 
family-based relief.

Pretermission terminates access to U.S. Asylum 
before the substantive process begins.



A brief review:  
Pretermission of Legally 

"Inadequate" Asylum 
Applications



EOIR Policy 
Memo on 
Pretermission

In April 2025, EOIR Acting Director Sirce 
Owen issued Policy Memo (PM) 25-28 
granting immigration judges explicit 
authority to “pretermit”—effectively 
summarily dismiss—asylum applications 
deemed legally insufficient without holding 
a hearing. 



2025 BIA Decisions

➢"[I]ncomplete [asylum] applications may 
be considered waived or abandoned, 
particularly where an opportunity to cure 
has been offered.”

➢What is “Incomplete”? A lack of 
sufficient factual specificity in the I-589 

➢However, a declaration “is not a 
constituent part of an asylum application.” 
A declaration goes to “the merits of the 
application, not its completeness."

Matter of H-A-A-V-, 29 I &N Dec 233  (BIA 
2025)

➢“[A]n applicant’s fundamental due 
process rights are not violated 
when...the applicant …. did not, 
either in writing or orally, show 
prima facie eligibility for the relief or 
protection sought.“

➢"If the factual allegations ….do not 
establish prima facie eligibility for 
relief or protection, an Immigration 
Judge may pretermit the 
applications without a full 
evidentiary hearing on the merits …”

Matter of C-A-R-R-, 29 I&N Dec. 13  (BIA 2025)



Issues to Watch for....

What does the I-589 say?

Are there material facts in dispute?

Is the PSG challenged based on a recent BIA decision? 



Pretermission Based on Third Country Agreements 

Legal basis of the ACAs: 8 U.S.C. § 1158

2002: U.S. signs ACA (STCA) with Canada

Summer 2019: Trump signs 3 ACAs with Northern Triangle

Feb. 2021: Biden terminates the 3 ACAs

Spring- Summer 2025: Trump II signs 5+ ACAs 

October 2025: BIA issues Matter of C-I-G-M & L-V-S-G

Jan. 2026: U.T. v. Barr (legal challenge to ACAs) is proceeding 



Rapid Rise in DHS  Pretermission Motions 
Mid-December: 1,000 cases a day

*Source: Joseph Gunther & Brandon Marrow, No Hearing Necessary, bklg blog (Jan 12. 2026) available at bklg.org/blog/pretermission-01-
26/?utm_source=bento&utm_medium=email&utm_campaign=broadcast&bento_uuid=ba122db1-541e-40f0-b563-7dae92dd7586
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II. Current, Common ACAs & 
Who They Apply To



Guatemala, Honduras, Ecuador & UgandaPublished ACAs

Developing ACAs

3rd country removal 
agreements

Antigua and Barbuda, Dominica, Palau, 
Paraguay... more likely soon

Q: "Help! Do I need to prep a merits for all 193 
UN member states?" A: Maybe, but for now, let's focus on...

Costa Rica, El Salvador (the prisoners in 
CECOT), South Sudan, and others



 

What to look for in your client's case

Threshold questions to ask:
• Is your client a UAC (Unaccompanied Alien Child)? 
• Did your client enter November 18, 2019 or before?

If YES ACAs do not apply!



 

What to look for in your client's case

If not UAC and entered November 19, 2019 or later...
• ENTRY: How did your client enter? 

o If visa or visa waiver, Honduras does not apply
• NATIONALITY: What is your client's nationality? Dual national? What 

region of the world are they from?
o If Cuba or Venezuela, no Honduras ACA; Guatemala ACA only for Central 

Americans; Ugandan preference for Africans
• CRIMINAL HISTORY: Any criminal history / serious criminal history?

o Honduras and Uganda might not take asylum seekers w/ crim history



HONDURAS (published 07/08/25)

 

GUATEMALA (07/15/2025)

• Who? Nationals of Central 
American Countries

• Entry? Any.
• Criminal history? Any.
• Text says, "Nationals of Central 

American countries;" If client is 
from Latin but not Central 
America, argue no ACA.

• Who? Latin American nationalities 
that can enter Honduras without a 
visa. NO Cubans or Venezuelans.

• Entry? EWI = Yes. 
Visa & Visa Waiver = No. 
CBP One & Parole = ???

• Criminal history? Generally no, 
including "crimes against humanity," 
drug trafficking, those with Interpol 
notice, and other serious crimes.

• Numeric quota but might change

Red = Strong objections
Orange = go for it



UGANDA (published 09/03/25)

 

ECUADOR (11/17/25)

• Who? Newest and still unclear. NIJC 
is seeing in all VZ cases.

• Entry? Any.
• Criminal history? Any.
• Object based on undefined or 

unavailable criteria. 

• Who? Anyone per text of 
agreement. Tweeted preference 
for African nationals.

• Entry? Any.
• Criminal history? Any. Tweeted 

preference for no criminals.

Source: Outsourcing Our Human Rights Obligations: Tracking the Administration’s Use of Bilateral 
Agreements to Externalize Due Process | Catholic Legal Immigration Network, Inc. (CLINIC)

https://www.cliniclegal.org/resources/removal-proceedings/outsourcing-our-human-rights-obligations-tracking-administrations-use
https://www.cliniclegal.org/resources/removal-proceedings/outsourcing-our-human-rights-obligations-tracking-administrations-use


III. Legality of the ACAs



Legality of the ACAs
U.T. v. Bondi (D.D.C.): Challenge to use of Asylum Cooperative Agreements (ACAs) 
that enable removal of asylum seekers to third countries.

➢ Litigating orgs: NIJC, ACLU, CGRS
➢ Case initiated in 2019, but held in abeyance after ACAs cancelled
➢ Complaint amended in September 2025 following resumption of ACAs
➢ Arguments include:

➢ ACAs violate nonrefoulement principles
➢ ACAs do not ensure full and fair procedure in country of removal
➢ Pretermission does not afford adequate opportunity express fear
➢ Rules violate statute, which allows IJs to determine public interest 

exceptions
➢ Relief sought: class certification, injunctive and declaratory relief, vacatur of the 

rule, return of asylum seekers removed pursuant to ACAs
➢ Next steps:  Gov response to amended complaint due 1/16/2025



IV. How Does ACA 
Pretermission  Arise?



Procedural Posture

DHS raising 
at MCH 

DHS Filing 
before an IH 

Raised Orally 
at Hearing

Invited by 
Immigration 

Judge



Examples 

No rationality or due process

• At 4pm the night before IH, DHS filed motion 
to pretermit so LGBT / HIV+ dad, husband, 
and kids could seek safety in... Uganda.

Unclear procedural posture

• DHS moved to pretermit VZ case to Ecuador 
~7 days before a January 2026 MCH. IJ reset 
for a 30 min hearing February 2026.

• Labelled as "Individual," 10 day filing deadline

Uganda Travel Advisory | Travel.State.gov

https://travel.state.gov/en/international-travel/travel-advisories/uganda.html


V. Responding to Motions to 
Pretermit based on ACAs



Due Process and Statutory Arguments
❖Due process requires that an applicant receive a full and fair hearing 

which provides a meaningful opportunity to be heard. See Zadvydas v. Davis, 
533 U.S. 678, 679 (2001).

❖Respondents in immigration proceedings have the statutory right to be 
represented by counsel of their choice at no expense to the 
Government. See INA §§ 240(b)(4)(A), 292.

❖An asylum seeker may qualify for asylum based on the likelihood of future 
harm, even where the asylum seeker has not experienced past 
persecution. Matter of Mogharrabi, 19 I&N Dec. 439 (B.I.A. 1987), INA § 
101(a)(42), 8 C.F.R. § 208.13(b)(2).

Responding to DHS Motions to Pretermit



Assert the DHS Motion is Untimely:
❖ Non-jurisdictional, claim-processing rules must be raised in a timely manner, and 

failure to do so results in forfeiture. See Pierre-Paul v. Barr, 930 F.3d 684, 693 (5th Cir. 
2019).

❖ The BIA has recognized that procedural challenges not raised in a timely manner may 
be waived. See Matter of Nchifor, 28 I&N Dec. 585, 589 (BIA 2022)

❖ Certain procedural defenses must be raised at the first opportunity, or they are 
waived. See Fed. R. Civ. P. 12(b).

❖ Chapter 5.3 of the Immigration Court Practice Manual states, “Pre-decision motions 
are limited in time.” This Court issued a filing deadline thirty days in advance of the 
individual hearing. EOIR Policy Manual, Part II, 3.1(b)(2)(C)

Responding to DHS Motions to Pretermit



Other Legal Arguments: Matter of C-I-G-M- & L-V-S-G (BIA 2025)

Ask the Court to make a finding, as required by INA § 208(a)(2)(A), regarding whether the 
applicant:

➢ Would have access to a full and fair asylum procedure in the third country.

➢ Would be able to safely seek asylum in the third country.

➢ Should be allowed to seek asylum in the United States in the public interest. 

Immigration Judges cite Matter of C-I-G-M- & L-V-S-G for the proposition that IJs lack authority 
to make a substantive safe third country determination and that their role is limited to applying 
the regulatory framework set forth in 8 C.F.R. § 1240.11(h). 

Response:  Matter of C-I-G-M- & L-V-S-G- incorrectly relies on a regulatory interpretation that 
exceeds the statute’s grant of authority and is therefore ultra vires. 

Responding to DHS Motions to Pretermit



Preparing Clients for ACA Pretermission

Explaining the Issues: "The government wants to cancel your 
asylum application because they are arguing that you should apply 
for asylum in [______] instead." 
Questions to ask Client: "Have you visited [_____]?"
"Did you pass through [____] on your way to the U.S.?" 
"Are you afraid of removal to [______]? Why?" 
"Did you experience harm in [______]?" (protected ground?) 
Is removal to an ACA country preferable? Some Honduran clients 
have family in Guatemala, etc. 



VI. Immigration Judge 
Responses



How are Judges Responding?
❖ Finding that DHS's Motion to Pretermit is 

timely, if Respondent had time to reply (and 
sometimes even if not).

❖ Allowing DHS to raise additional ACA 
countries during the hearing. 

❖ Denying requests for individualized 
hearings and proceeding with "abbreviated 
hearings." 

❖ Finding that they must determine whether 
the safe third country bar applies prior to and 
separate from considering eligibility for 
asylum.

❖ Stating they lack authority to make the 
substantive safe third country 
determinations and are limited to applying 
the regulatory framework set forth in 8 C.F.R. 
§ 1240.11(h).

❖ Finding that respondent failed to meet their 
burden that it's more likely than not that they 
will be persecuted on account of protected 
ground in the ACA country.

❖ Pretermitting respondent's applications for 
asylum and  applications for withholding of 
removal and CAT.

❖ Denying respondents’ request for time to file 
a Form I-589 application for ACA countries. 

❖ Entering orders to pretermit to one ACA 
country, and in the alternative including the 
additional countries that were raised. 

❖ Designating the country of origin as an 
alternate country of removal.



Reasons For Rejecting Individualized Fear 
Claims to ACA Countries 
The Challenge: Super-High Burden, No Full Hearing

Judges are finding that respondents don’t qualify for an exception to the ACA under 8 C.F.R. § 
1240.11(h)(2) because they fail to demonstrate that it's more likely than not they will be persecuted or 
tortured on account of protected ground in the ACA country.  

Reasoning relied on by IJs: 
❖ Country condition evidence does not reference Respondent; 
❖ Respondent has never been to or lived in ACA country OR has been there briefly and was unharmed;
❖ Narrow view of valid particular social groups (not gender, family, domestic status);
❖ "General" fears based on anti-gang political opinion are too speculative. 

Generally, IJs are not interacting with country conditions and are minimizing the evidence that is 
presented during the hearings: 
❖ Not allowing respondent to testify or narrowing all testimony only to the ACA country, even if the claim 

is related to the underlying asylum claim for the country of origin.



What’s working?
As with anything in immigration law, it varies 
from IJ to IJ. But there have been rare wins 
from some IJs based on:
❖Untimely DHS motion
❖Clear danger of persecution/torture in ACA 

country (e.g., LGBTQ client and ACA country 
with terrible LGBTQ record)

❖Country quota has been met



VI. Appealing Pretermission



Appealing Pretermission

Appeal Logistics

File Form EOIR-26 and fee or 
fee waiver

Pursue bond or habeas?

Client and Case 
Specific Issues

What does the client want?

Legal Issues to 
Consider

Due process, timeliness, 
Matter of C-I-G-M- & L-V-S-G 



FAQ + Other Questions?
• Q: Does pretermission mean an asylum case is “dismissed” rather than “denied?”

• A: Neither. It is "pretermitted" (probably closer to denial).

• Q: Does pretermission mean someone is forever barred from returning to the U.S.?

• A: Probably not, but they will have a removal order to a third country.

• Q: If my client is removed to an ACA country, what will their status be upon arrival? Will they be 
detained? What protections will they have?

• A: We don't know but assume the worst—including removal from the 3rd country to COO.

• Q: Is there anything specific about my client’s case that caused DHS to pretermit via an ACA?

• A: Short answer, no. DHS seems to be filing in all cases that fit criteria (entry date, etc.)

• Q: What if my client is ordered removed to an ACA country but they are still stuck in detention?

• A: Pretermission does not mean the country has agreed to accept your client. 



Visit immigrantjustice.org
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