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INTRODUCTION

The Consent Decree in this case has a narrow purpose: ensuring that Defendants
comply with 8 U.S.C. § 1357(a)(2)’s limits on warrantless arrests. But, knowing they were
bound by the Decree, Defendants abandoned compliance, unlawfully arrested hundreds
of class members without warrants, and created a new unlawful policy of issuing invalid
warrants after people were arrested, explicitly to undermine the Decree. Then, they
unilaterally rescinded the warrantless arrest policy required by the Decree while
Plaintiffs” motion to enforce was pending.

The district court then did exactly what the Decree demanded. It interpreted the
Decree, addressed individual violations, and ordered the parties to resolve disputes. It
also extended the Decree for 118 days in response to Defendants’ blatant non-compliance,
which frustrated the purpose of the Decree. Defendants try to invalidate the two decisions
that address these issues, often without defending their conduct and relying on
arguments they waived.

The district court had authority to resolve disputes over: (1) whether Defendants
were making warrantless arrests in violation of the Decree; (2) whether specific
individuals issued defective post-arrest “warrants” suffered warrantless arrests;
(3) whether Defendants” new interpretation of “mandatory detention” prevented specific
individuals from receiving a remedy under the Decree; and (4) whether Defendants’

actions were changed circumstances that undermined the Decree. The court also had
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authority to provide “any equitable remedies” to redress Defendants’ repeated, material
violations, including interim relief to ensure that class members arrested in violation of
the Decree could receive its remedy, and to issue a narrowly tailored extension under
Rule 60(b)(5).

With the sole exception of the 118-day extension, the court’s actions enforced and
interpreted the Decree, which are not appealable. And the extension was warranted and
narrowly tailored to account for Defendants’ blatant efforts to undermine the Decree, so
the court did not abuse its discretion in awarding it.

Defendants focus on 8 U.S.C. § 1252(f)(1), which limits class-wide injunctions that
enjoin or restrain the use of certain immigration statutes. But § 1252(f)(1) does not bar
agreements the government makes via consent decrees. And their arguments were
waived and lack merit. On the two questions of interpretation that informed the court’s
actions—the issuance of administrative warrants in the field and Defendants’ new
interpretation of “mandatory detention” —Defendants defend only the latter. Their
position runs counter to the plain language of the statute and the reasoning of hundreds
of district courts.

The Court should dismiss the appeal and remand for the district court to set a new

expiration date that accounts for the circumstances of this appeal period.
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JURISDICTIONAL STATEMENT

Defendants-Appellants’ jurisdictional statement is incorrect. Cir. R. 28(b). The
district court had jurisdiction under 28 U.S.C. § 1331; Defendants’ argument that 8 U.S.C.
§ 1252(f)(1) eliminated jurisdiction fails. See Argument Parts II.A-B; IIL.B.

Defendants’ reliance on 28 U.S.C. §1292(a)(1) is only partially correct. “[A]n
unappealable order is one that interprets or clarifies a prior order and does not create
new rights or obligations independently enforceable through a contempt action.” Jones-
El v. Berge, 374 F.3d 541, 544 (7th Cir. 2004). Many issues raised by Defendants are
unappealable interpretations or clarifications of the existing Decree. See Part I.

The appeal was timely, and the district court’s October decision disposed of
Plaintiffs” motion to extend the Decree under Rule 60(b)(5). But enforcement and the
dispute resolution process for class members, and corresponding reporting and
monitoring obligations, continue.

STATEMENT OF THE CASE

For a warrantless arrest to be permissible, the Department of Homeland Security
(DHS) must have probable cause both that the person being arrested “is in the United
States in violation of [immigration law]” and that the person “is likely to escape before a
warrant can be obtained.” 8 U.S.C. § 1357(a)(2). Defendants settled this litigation by
entering into a Consent Decree intended to ensure their compliance with the statute. But

before the Decree expired, they took unilateral steps to undermine it. The district court
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overseeing the Decree issued a series of rulings in response to Defendants’ blatant non-
compliance. This appeal follows.

A. Litigation and Settlement

In 2018, Plaintiffs sued to challenge DHS’s practice of making warrantless arrests
without probable cause, violating 8 U.S.C. § 1357(a)(2). Doc. 58; App.10.! DHS relied on
“collateral” arrests of non-targets encountered while DHS pursued a known individual.
App.10. Because these people were unknown to DHS, the agents did not have warrants
and thus were required to conduct a flight-risk determination under § 1357(a)(2). But they
were not doing so.

Defendants moved to dismiss, arguing that the court lacked jurisdiction under 8
U.S.C. §§ 1252(b)(9) and (g) and that the organizational plaintiffs lacked standing. Doc.
66-1 at 1. Defendants’ only reference to 8 U.S.C. § 1252(f)(1), the focus of this appeal, was
in a footnote. Doc. 66-1 at 15 n.5. The court denied Defendants” motion but did not decide
Plaintiffs” motion for class certification. Doc. 88. The court acknowledged Defendants’
passing reference to § 1252(f)(1) without reaching it. Id. at 18 n.6.

The parties began settlement negotiations in July 2020, during the first Trump

administration. Doc. 108; App.10. After extensive negotiations, the parties agreed to have

U App.___ refers to Defendants” appendices. Doc. ____ refers to the district court docket
(using ECF pagination). Plaintiffs” supplemental appendix (Supp. App.___) contains the
most pertinent docket entries. Citations to Defendants” brief (Dft. Br. ___) use internal
pagination.
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the court certify a class of: “All current and future persons arrested without a warrant for
a civil violation of U.S. immigration laws within the area of responsibility of the
[Immigration and Customs Enforcement] (ICE) Chicago Field Office,” which covers
Wisconsin, Illinois, Indiana, Kentucky, Missouri, and Kansas. Supp. App. 7. The court
approved the agreement and entered an order enforcing it as a consent decree. App.146-
63; Supp. App. 3-9.

B. The Consent Decree and National Broadcast Statement of Policy

As part of the parties’ agreement, Defendants issued a nationwide “Broadcast
Statement of Policy” (“the Policy”) that restates the statutory requirement: before any
warrantless arrest, the officer must “have probable cause that an individual is in the
United States in violation of U.S. immigration laws and probable cause that the individual
is likely to escape before a warrant can be obtained for the arrest.” App.160. By its terms,
the Policy is to “be interpreted consistent with all implementing regulations.” App.160.
The Policy also requires “specific, particularized” probable cause findings and identifies
non-exhaustive factors that are relevant to the flight-risk assessment, like employment,
stable housing, and community ties. App.161 Under the Policy, these factors must be
promptly documented in arrest reports, called I-213s. App.160-61.

The Decree itself also imposes specific requirements. It mandates training,

including remedial training for officers found to have violated the Policy. App.151-52,
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154. It also requires that Defendants not “take any [] actions, that change or undermine
the warrantless arrest or vehicle stop policies described in the [Policy].” App.150.

The section “Individual Remedy for Defendants” Non-Compliance,” provides that
individuals arrested in violation of the Decree, “shall be released from ICE custody as
soon as practicable,” without bond or conditions of release, unless the person is “subject
to mandatory detention pursuant to the Immigration and Nationality Act.” App.153.

The Decree also contains conflict resolution provisions. The Parties must meet and
confer about disputes, and if that process fails to resolve disputes concerning “the
[Decree’s] meaning or requirements,” they “shall” present them to the court. App.154.
Disputes over violations “may” be raised. App.155. The court is empowered to “resolve
the dispute” via any appropriate, necessary procedures. App.154. In the event of
“repeated, material violations,” the court “retain[s] discretion to provide any equitable
remedies not otherwise specified in [the] Agreement.” App.155. The parties agreed that
the Decree would terminate after three years, in May 2025, unless a motion to enforce for
repeated, material violations was pending. App.149, 155, 13-14; see also Dft. Br. 13.

C. Plaintiffs” Motions to Enforce and Extend the Decree

After over two years of substantial compliance, in late January 2025, Defendants
launched “Operation Safeguard 2025.” App.49. On March 13, 2025, Plaintiffs moved to
enforce the Decree, arguing that Defendants committed myriad violations, in two main

categories. Docs. 164; 180. First, officers making warrantless arrests did not follow the



Case: 25-3050 Document: 34-1 RESTRICTED  Filed: 01/20/2026  Pages: 75(23 of 75)

Policy or document probable cause of flight risk. Docs. 164 at 29-31; 180 at 16-19; App.20-
21. Defendants also modified I-213s more than a month after the arrests, amidst the
dispute resolution process, and contrary to contemporaneous evidence. Docs. 164 at 31-
32; 180 at 16-19; App.21-23.

Second, ICE had trained officers to “carry [] blank form I-200 [administrative
warrants]” and create warrants in the field after class members were already under arrest.
Docs. 164 at 22-28; 180 at 7-16, 20-22; 185 at 9, 185-2; App.28-29; Supp. App. 72. Plaintiffs
argued that these arrests were warrantless for two reasons. First, under the circumstances
of each arrest, the I-200 warrant was created after any investigatory stop had ripened into
an arrest. Docs. 164 at 22-26; 180 at 7-16. Second, the use of these warrants in the field
violated the statute and implementing regulation, which require that an I-200 be served
and issued concurrently with or based on an existing charging document. Docs. 164 at
26-27; 180 at 20-22 (relying on 8 C.F.R. § 236.1(b), Abel v. United States, 362 U.S. 217 (1960),
and Arias v. Rogers, 676 F. 2d 1139 (7th Cir. 1982)).

Plaintiffs sought individual remedies and asked the court to exercise its “discretion
to provide any equitable remedies not otherwise specified” in the Decree to remedy
repeated, material violations. Plaintiffs asked the court to “declare” that Defendants’
practice of “creating administrative warrants in the field after an arrest is improper” and
“declare that Defendants’ failure to abide by the requirements for making warrant-based

arrests renders those arrests warrantless and thus subject to the Settlement.” Doc. 164 at
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34 (emphasis added). Although Plaintiffs also asked the court to enjoin Defendants from
creating field warrants, id., the court declined.

Defendants opposed the motion, arguing that its policy of issuing warrants in the
field was permissible and that service of an I-200 warrant is unnecessary. Supp. App. 22-
26. Defendants also argued that detaining individuals in handcuffs or surrounding them
in their cars for up to an hour was merely an investigative stop. Id. at 26-29. They further
argued that strict compliance with the Policy’s documentation and probable cause
requirements was unnecessary. Id. at 43-44. Defendants did not, however, argue that
requested relief was barred by 8 U.S.C. § 1252(f)(1). Id. at 29-32.

On April 14, 2025, Plaintiffs moved to extend the Decree, under its own terms and
Rule 60(b)(5), based on changed circumstances. Doc. 177. They pointed to Defendants’
efforts to undermine the Decree by flagrantly arresting class members without the
required flight risk analysis, modifying I-213 arrest records after the fact to paper over
failure to make flight-risk determinations, and issuing 1-200 warrants in the field after
class members were already arrested. Id. at 4-5, 9-10; Doc. 185 at 6-9; Supp. App. 68-72.
Plaintiffs argued that extension was warranted because Defendants’ actions frustrated
the purpose of the Decree. Id. at 10-12; id. at 9-14. Plaintiffs sought a three-year extension.
Id. at 12. Defendants opposed but did not argue that 8 U.S.C. § 1252(f)(1) or separation-

of-powers considerations barred extension. Supp. App. 55-66.
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On June 11, 2025, while both motions remained pending, ICE’s Principal Legal
Advisor sent an all-staff email rescinding the Broadcast Statement of Policy and
abrogating all obligations under the Decree. App.49; Supp. App. 74-75. The email
explicitly acknowledged the pending motions, which, under the Decree, meant the
Decree and Policy did not terminate. App.149. At the June 2025 motions hearing, the
district court stated its view that the Decree and Policy remained in effect due to the
pending motion to enforce. Supp. App. 86-91. Yet, Defendants did not reinstate the Policy
or resume compliance with the Decree.

D.  Operation Midway Blitz and the District Court’s October 7 Decision

In September 2025—while the above-mentioned motions were pending and the
Decree remained effective —Defendants launched “Operation Midway Blitz.” Doc. 199 at
2. Plaintiffs immediately observed significant violations, which accelerated when Border
Patrol arrived. Doc. 205. Plaintiffs informed the court and requested urgent guidance.
Docs. 199, 205.

On October 7, 2025, the district court granted Plaintiffs” motions to enforce and
extend the Decree. It found that the Decree did not expire in May 2025 but instead
remained live during the pendency of Plaintiffs’ motion to enforce. App.13-14. As for the
motion to extend, the court held that Defendants” substantial noncompliance constituted
a significant change in circumstances frustrating the Decree’s purpose, warranting

modification under Rule 60(b)(5). App.71-74. The court relied on the improper,
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“unequivocal” rescission of the Decree and Policy, and Defendants” unlawful practice of
issuing I-200 administrative warrants in the field. App.49-52; see also Supp. App. 72-75. It
noted defense counsel’s concession that, “if there were proof that ICE stopped
performing the Agreement prior to its expiration,” an extension may be appropriate.
App.53; Supp. App. 162-64. It declined, however, to extend the Decree for three years, as
Plaintiffs requested, and instead extended by 118 days, to February 2, 2026, “to provide
plaintiffs with the full three-year term ... for which they bargained.” App.53-54.
Regarding the motion to enforce, the court found that 21 class members’
warrantless arrests violated the Decree. Most of these involved no effort by Defendants
to obtain a warrant at all; eight were arrested using defective I-200 warrants issued in the
field. The court refrained from enjoining Defendants’ use of field warrants but found itself
“compelled to answer this question” as a declaratory matter “to resolve plaintiffs’ motion
to enforce.” App.27 & n.9.2 Additionally, the court ordered that by October 22, 2025,
Defendants produce the records of class members arrested between June 11, 2025, and
October 7, 2025, whose arrests were potential violations, so individualized dispute

resolution could begin. App.54.

2 The court did not reach Plaintiffs” argument that these arrests were warrantless because
the warrants were issued after circumstances indicative of an arrest. App.38 n.14.

10
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E. Post-Decision Motions and the November 13 Order

On October 17, days before their first production deadline, Defendants
acknowledged 1,852 arrests that potentially violated the Decree between June and
October; yet they moved to delay reporting, and thus dispute resolution, for nearly eight
weeks. Doc. 217. Plaintiffs were concerned that such a delay would cause irreparable
harm, so they opposed and cross-moved for interim equitable relief. Doc. 219. Plaintiffs
argued that, due to Defendants” various policies, individuals owed a remedy would not
receive it if the court granted Defendants” requested extension. Doc. 219.

First, due to a new interpretation of a 30-year-old statute, Defendants were
subjecting most class members to unlawful “mandatory” detention under 8 U.S.C.
§ 1225(b)(2), which meant they could not seek bond and address their potentially
unlawful arrests outside of detention, as prior class members had done. Doc. 219, App.45.
Second, Plaintiffs presented unrebutted evidence of overcrowding and poor conditions
in far-flung jails away from family and counsel, which caused individuals to prematurely
accede to removal or “voluntary” departure without being advised of their rights under
the Decree or their options to remain in the United States. Doc. 219.

The court granted Defendants’ extension. App.172-73. Defendants then revealed
that, of the originally-reported 1,852 arrested individuals, 1,100 were no longer in
detention (likely having been deported), meaning they would not receive any relief. See

Doc. 232 at 3. Defendants also admitted that they had omitted Border Patrol arrests, and

11
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the true total of warrantless arrests in the district between June and October likely
exceeded 3,000. Id. at 1-2.

The parties briefed the court’s authority to provide interim relief and to interpret
the term “mandatory detention” as used in the Decree. Docs. 237, 238. The court held a
hearing on November 12, issued an oral decision, and issued a written order the next day.
App.56-112. Before the hearing, the parties had agreed that the arrests of 13 individuals
were violations. App.61-62. But Defendants refused to release them, claiming they were
subject to “mandatory detention” under Defendants’ new, erroneous interpretation of 8
U.S.C. § 1225(b)(2). App.67. The court concluded “with respect to those 13, ... they are not
subject to mandatory detention” as defined in the Decree. App.72. The court also found
that 46 arrests that Defendants had conceded were violations (the 13 and 33 more who
had already been removed) again constituted “repeated, material violations” of the
Decree. App.105, 107-11. The court partially granted interim relief, ordering the
remaining 615 individuals from Defendants’ original list of 1,852 released on Alternatives
to Detention (ATDs),® with a money bond unless they posed a “high public safety risk.”
App.111. The court left it to Defendants to identify who should be excluded on public
safety grounds. App.86 (instructing Defendants to “make sure you identify any folks ...

that you, the government, has determined pose too high a risk”); see also App.81, 82, 109.

3 The ATD program typically includes electronic monitoring.
12
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The court noted that this approach would facilitate an orderly meet-and-confer
process and that individuals whose arrests were not violations could be re-detained.
App.78-79. The court stayed its order until November 21 but also temporarily stayed the
execution of any “voluntary departure” or removal order until one business day after
release. App.111. Of the 615 individuals eligible for interim relief, Defendants named only
55 as ineligible due to public safety risk. Docs. 255, 255-1, 256, 257. The court also ordered
Defendants to produce an updated list of class members arrested in the district through
November 12. App.111.

Amidst these negotiations, Defendants appealed and filed emergency stay
motions. The district court denied Defendants” motion, App.196, but this Court partially
granted the request. This Court stayed the interim release aspect of the November order
and the October enforcement order insofar as it pertained to I-200 warrants, but it did not
stay the rest of the October decision or the court’s interpretation of “mandatory
detention.” The individual dispute resolution process is ongoing.

SUMMARY OF THE ARGUMENT

Defendants’ appeal should be dismissed. First, most of the October decision and
the November order are not appealable under 28 U.S.C. §1292(a)(1). With the sole
exception of the 118-day extension, neither order can be characterized as a grant or
modification of an injunction as required to confer jurisdiction. To the contrary, these

decisions resolve individual disputes and interpret terms of art in the Decree, a task that

13
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the district court was mandated by the Decree itself to undertake. And as to the extension,
the district court did not abuse its discretion.

The October Decision. Defendants focus on 8 U.S.C. § 1252(f)(1), claiming that the
October decision impermissibly enjoins the operation of a covered provision of the
Immigration & Nationality Act (INA), 8 U.S.C. § 1226(a). This argument fails. Defendants
waived reliance on § 1252(f)(1) by entering into the Decree and by failing to timely raise
it. Were the argument not waived, § 1252(f)(1) would still not apply. Section 1252(f)(1)
applies to class-wide injunctions that enjoin or restrain only certain INA provisions. The
Decree is squarely focused on 8 U.S.C. § 1357(a)(2), to which § 1252(f)(1) does not apply.
It also does not apply to individual remedies or declaratory judgments.

Defendants’ claim that the October extension transgresses separation-of-powers
principles is unfounded. Defendants cite cases involving decades-long consent decrees
that intrude on state and local governance, none of which apply to this 118-day extension
involving a federal agency. Defendants ignore consent decrees’ important functions, their
built-in safeguards, and the problems that would arise if decrees like this one—which
merely requires Defendants to comply with the statute—could not be reached.

The November Order. Defendants claim that the November order is barred by 8
U.S.C. §§ 1252(f)(1), 1225(b)(2), and the Decree. These arguments lack merit. The district

court exercised its authority under the Decree to provide “any equitable remedies” in

14
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response to Defendants” repeated, material violations and their refusal to timely engage
in the individual dispute resolution process.

Nothing in the November order violates § 1252(f)(1). The interim order placing
individuals on ATDs arose in the context of enforcing the Decree and awarded temporary,
individualized relief. These factors take that decision out of the ambit of § 1252(f)(1). And
to the extent that the court’s decision interpreting the phrase “mandatory detention” in
the Decree “enjoined or restrained” the operation of § 1225(b)(2), it did so only on an
individualized basis to provide the Decree’s remedy to the 13 people whom Defendants
had conceded were arrested in violation of the Decree. Any application of this conclusion
beyond these 13 individuals was declaratory in nature and thus beyond the scope of
§ 1252(f)(1).

Finally, the court’s interpretation of 8 U.S.C. § 1225(b)(2) was proper and legally
correct. As hundreds of courts across the country have found, § 1225(b)(2) applies to
noncitizens who are seeking admission at the border and does not mandate detention for
people who entered the country and were arrested in the interior. Instead, the text,
structure, and history of the INA make clear that § 1226 provides the detention authority
for this context. Defendants cannot nullify most of the Decree simply by asserting a

legally baseless new interpretation of a statute.

15
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ARGUMENT

L. Most of the District Court’s orders are not appealable, and those that are must
be reviewed deferentially.

At the outset, the Court largely lacks jurisdiction to review the October decision
and November order. Defendants cite 28 U.S.C. § 1292(a)(1), arguing that the district
court’s orders “grant or modify an injunction,” Dft. Br. 3, but that is inaccurate.

An order that “merely interpret[s] or clarif[ies] an injunction [is] not appealable.”
Motorola, Inc. v. Computer Displays Int’l, Inc., 739 F.2d 1149, 1155 (7th Cir. 1984); see Ass'n
of Cmty. Orgs. for Reform Now (ACORN) v. Illinois State Bd. of Elections, 75 F.3d 304, 306 (7th
Cir. 1996). A post-judgment order can be “properly characterized as an “injunction,” and
thus appealable, only if it “substantially and obviously alters the parties’ pre-existing
legal relationship.” Jones-El v. Berge, 374 F.3d at 544. The Court narrowly construes
§1292(a)(1) to avoid “an avalanche of interlocutory appeals” that would flow from
“complex and protracted” proceedings to enforce a consent decree. Bogard v. Wright, 159
F.3d 1060, 1063 (7th Cir. 1998).

The October decision is properly understood as two decisions resolving Plaintiffs’
separate motions to enforce and extend the Decree. The portion that extended the Decree
under Rule 60(b)(5) for 118 days is appealable under 28 U.S.C. § 1292(a)(1). Everything
else—the first 43 pages of the 52-page decision, App.4—47 —resolved Plaintiffs” motion to
enforce and is not appealable. The parties entered into the Decree willingly and agreed

upon its terms, including the provisions to remedy violations. The enforcement decision

16
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interpreted and applied those terms. See, e.g., ACORN, 75 F.3d at 306 (whether
defendants’ actions violated a statute and injunction was “an archetypal issue of
interpretation and the resolution of it clarifies, it does not modify, the injunction.”).
Consequently, legal interpretations the court made when granting the motion to enforce
are not appealable. This limitation applies to the court’s declaration that legally defective
warrants rendered individual arrests warrantless. App.38. The fact that the court later
relied in part on this issue as a changed circumstance to justify extending the Decree does
not, as Defendants suggest (Dft. Br. 3-4), make the entire October decision appealable.

Defendants concede that the October decision extending the Decree should be
reviewed for abuse of discretion. Dft. Br. 26; see Bakery Mach. & Fabrication, Inc. v.
Traditional Baking, Inc., 570 F.3d 845, 848 (7th Cir. 2009) (A Rule 60(b) decision “is
discretion piled on discretion.”). Defendants do not argue that the court abused its
discretion in finding repeated, material violations of the Decree. Nor do they argue that
the court erred in finding changed circumstances based on the premature rescission of
the Decree and Policy or based on Defendants” new practice of issuing warrants in the
field to undermine the Decree. They likewise do not argue that the 118-day extension was
not narrowly tailored. Dft. Br. 26. Defendants’ failure to make these arguments is fatal to
their appeal from the October decision.

That leaves the November order, which also resolved multiple disputes. First, the

court ordered the release of 13 individuals whom Defendants agreed were arrested in

17
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violation of the Decree. The only outstanding question was whether they were subject to
“mandatory detention” given Defendants’ erroneous interpretation of 8 U.S.C.
§ 1225(b)(2), infra Part III.C. The court followed the Decree’s mandate that it “resolve [a]

ans

dispute” “concerning the meaning or requirements of [the] Agreement” and clarified the
meaning of the phrase “mandatory detention pursuant to the Immigration and
Nationality Act” as written in the Decree. App.153-55. Like the court’s interpretation of
language in the October decision, this conclusion was “an archetypal issue of
interpretation;” it clarified but did not modify the Decree and is not appealable. ACORN,
75 E.3d at 306.

The November order also addressed Defendants’ failures to timely produce
documents required to address individual violations and their request to delay that
process further. Defendants made this request even as they reported that as many as 60
percent of class members who likely suffered violations of the Decree had already been
removed without an opportunity to understand or vindicate their rights. App.108. Given
these circumstances the court granted an interim equitable remedy that potential class
members be placed on ATDs so that their rights under the Decree could be resolved
outside of detention. App. 77-79, 107-10. The interim relief, necessitated by Defendants’
delay, was within the court’s discretion to award “any equitable remedies” to ensure

compliance. App.111, 155. It did not modify the Decree or grant a new injunction because

it addressed the existing legal relationship between the parties and did not alter it. Jones-

18
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El, 374 F.3d at 544. Indeed, as the court held, and Defendants do not meaningfully
dispute, Defendants retained custody of class members placed on ATDs and were free to
return individuals to detention if they were not entitled to release under the Decree.
App.109. Moreover, individuals covered by the November order were all arrested before
the October decision, meaning the court was right to order their release even if the Decree
were not extended.

Because most of the October decision and November order are beyond this Court’s
jurisdiction and the district court did not abuse its discretion on the single appealable
issue, the Court should dismiss Defendants” appeal.

II. The October decision was lawful and not an abuse of discretion.

Defendants’ challenges to the October decision fail. Defendants cannot rely on 8
U.S.C. §1252(f)(1) to unwind a Decree that they themselves entered. That agreement
constitutes waiver, and Defendants again waived § 1252(f)(1) by failing to timely raise it.
Even absent these waivers, § 1252(f)(1) does not govern the remedies awarded here.
Defendants’ separation-of-powers concerns are likewise unfounded.

A. Defendants have waived any argument that the October decision is
barred by § 1252(f)(1).

Defendants have waived their argument that the October decision is contrary to
§ 1252(f)(1) twice over.
1. Section 1252(f)(1) is not jurisdictional and is thus waivable.

Defendants attempt to escape waiver by arguing that § 1252(f)(1) is jurisdictional.
19
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Dft. Br. 33-38. This argument is foreclosed by Biden v. Texas, 597 U.S. 785, 797-802 (2022).
Biden held that § 1252(f)(1) is about remedies, not subject-matter jurisdiction. Castaiion-
Nava v. DHS, 161 F.4th 1048, 1056 (7th Cir. 2025).

Categorizing a provision about remedies as non-jurisdictional makes sense:
“Because the consequences that attach to the jurisdictional label may be so drastic,” the
Supreme Court has warned that “a rule should not be referred to as jurisdictional unless
it governs a court’s adjudicatory capacity, that is, its subject-matter or personal
jurisdiction.” Henderson ex rel. Henderson v. Shinseki, 562 U.S. 428, 435 (2011). The Court in
Biden saw “no basis for the conclusion that section 1252(f)(1) concerns subject matter
jurisdiction.” Biden, 597 U.S. at 801. Defendants” argument amounts to an unpersuasive
attempt to relitigate that question. Dft. Br. at 33-34 (relying on United States v. Cotton, 535
U.S. 625, 630 (2002), Henderson, 562 U.S. at 435, and Venezuela v. Helmerich & Payne Int'l
Drilling Co., 581 U.S. 170, 175 (2017), which concern subject-matter jurisdiction).

Biden considered and rejected Defendants’ reliance on § 1252(f)(1)’s “express
jurisdictional language,” Dft. Br.35. See Biden, 597 U.S. at 801. Biden also rejects
Defendants’ suggestion that § 1252(f)(1) can be jurisdictional even if it only precludes a
form of relief, because “whether a court has jurisdiction to grant a particular remedy is
different from the question whether it has subject-matter jurisdiction over a particular
class of claims.” Id. Because § 1252(f)(1) is not jurisdictional, the Court should conclude

that Defendants waived it.
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2. Defendants waived § 1252(f)(1) by entering into the Decree.

Defendants waived reliance on § 1252(f)(1) by settling this case. Defendants raised
§ 1252(f)(1) (albeit in a cursory fashion) in their motions to dismiss and opposition to class
certification then abandoned it in favor of settlement. That was “a textbook example of
an ‘intentional relinquishment of a known right.”” Castaiion-Nava, 161 F.4th at 1056
(citation omitted).

Defendants made this choice after negotiations spanning two administrations.
They did so to “save themselves the time, expense, and inevitable risk of litigation.”
United States v. Armour & Co., 402 U.S. 673, 681-82 (1971). They gave up any defenses they
might have had in exchange for an agreed-upon system for enforcement and dispute
resolution. While § 1252(f)(1) prevents courts “other than the Supreme Court” from
issuing certain class-wide injunctions, it does not prevent the government from binding
itself. Defendants did that here, as they have routinely done.? That action makes
§ 1252(f)(1) inapposite here.

Although the stay panel declined to find waiver as to Defendants’ argument
regarding individuals purportedly arrested pursuant to I-200 warrants issued in the field,

Castafion-Nava, 161 F.4th at 1057 n.7, this Court should find waiver now. The agreed-upon

4 See, e.g., Hernandez Roman v. Mayorkas, No. 5:20-cv-00768, Dkt. 2636-2 (C.D. Cal. 2024)
(requiring COVID-19 protocols in ICE detention and protecting released class members
from re-detention); Padilla v. ICE, No. 2:18-cv-00928, Dkts. 215-2, 225 (W.D. Wash. 2024)
(requiring DHS to conduct screening interviews under § 1225(b)(1) within 60 days).
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Decree imposed a modest obligation: that Defendants comply with 8 U.S.C. § 1357(a)(2).
Defendants new use of field-issued 1-200s violates the Policy’s mandate that it “be
interpreted consistent with all implementing regulations.” App.160. It likewise violates
Defendants’ pledge to refrain from “tak[ing] any [] actions, that change or undermine the
warrantless arrest or vehicle stop policies described in the [Broadcast Policy].” App.150.

Moreover, the parties conferred jurisdiction on the district court to resolve this
type of dispute. App. 154-55. Defendants do not argue that the court abused its discretion
when it found that issuing 1-200s in the field did not exist when the parties finalized the
Decree, or that Defendants made this shift intentionally, to “eviscerate the very
foundation of the” Decree. App.50-51. For the substantive provisions within the Decree
to have meaning, the court necessarily retained power to address noncompliance.
App.36. Defendants cannot now invoke § 1252(f)(1) because they do not like how the
court exercised the interpretative authority that they themselves gave it.

When interpreting a consent decree, it is “the agreement of the parties, rather than
the force of the law upon which the complaint was originally based, that creates the
obligations.” Loc. No. 93, Intl Ass'n of Firefighters, AFL-CIO C.L.C. v. City of Cleveland, 478
U.S. 501, 522 (1986). For that reason, courts have repeatedly rejected attempts to argue
that a pre-existing law can nullify the agreed-upon remedies of a consent decree. See id.
at 522-23; Flores v. Sessions, 394 F. Supp. 3d 1041, 1067 (C.D. Cal. 2017) (emphasizing that

a provision of the INA “does not excuse Defendants from the commitment they made in
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the Flores Agreement”). Section 1252(f)(1) and Garland v. Aleman Gonzalez, 596 U.S. 543
(2022) “did not rewrite standard contract law,” and “neither the mere passage of time nor
changes in presidential administrations can excuse Defendants from holding up their end
of [a] bargain.” Flores v. Bondi, 2025 WL 2633183, at *5 (C.D. Cal. Aug. 15, 2025) (rejecting
attempt to terminate an immigration related consent decree).

3. Defendants waived § 1252(f)(1) to challenge the October decision by
failing to timely raise it.

Defendants also failed to timely raise § 1252(f)(1). See Schoenfeld v. Apfel, 237 F.3d
788, 793 (7th Cir. 2001) (“[I]ssues that a claimant fails to raise before the district court are
waived on appeal.”) (citation omitted). Defendants claim to have preserved § 1252(f)(1)
twice, but both instances—an October 31 status report, Doc. 237, and their motion to the
district court for a stay pending appeal, Doc. 249—postdate the October decision.’
Defendants did not argue § 1252(f)(1) in opposition to the two motions that the October
decision addressed (Supp. App. 10-67), or at the hearing on those motions (Supp. App.
76-186).°

This waiver applies both to the extension and enforcement aspects of the October
decision. Specifically, though Defendants vigorously defended the practice of issuing

warrants in the field, they never invoked § 1252(f)(1). The district court resolved the

5> Defendants’ reference to § 1252(f)(1) in the status report was solely about the ATD
proposal, which was an issue resolved in the November order.

¢ Even in their belated filings, Docs. 237, 249, Defendants fail to argue that extension of
the Decree under Rule 60(b)(5) implicates § 1252(f)(1).
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dispute as presented by Defendants. See Castaiion-Nava, 161 F.4th at 1057 (reaffirming
“the principle of party presentation” requiring parties to frame issues).

Defendants raised § 1252(f)(1) for the first and only time with respect to the October
decision in their motion for a stay pending appeal before the district court. But an
argument “not presented below until [the appellant] filed a motion to stay pending
appeal ... [is] waived,” and this Court has plainly said, “we will not consider it.” Travelers
Indem. Co. v. Engel, 81 F.3d 711, 713 (7th Cir. 1996). The Court recognized that Defendants
waived § 1252(f)(1) by failing to raise it to the district court as to the extension of the
Decree, Castaiion-Nava, 161 F.4th at 1056 n.6, but in fact, Defendants waived § 1252(f)(1)
as to the entire October decision, including the I-200 determination. This latter waiver
was undeveloped before the motions panel because Defendants again abandoned the claim
in their stay briefing.

Finally, Defendants” aside about the procedural history of Aleman is inapposite.
Dft. Br. 37. The Supreme Court said nothing about waiver in that case, and when it
granted certiorari, it ordered briefing on § 1252(f)(1). Garland v. Aleman Gonzalez, No. 18-
16465 (Apr. 23, 2021, granting certiorari).” This is an example of the Supreme Court’s
unique “question-selection power.” See Benjamin B. Johnson, The Origins of Supreme

Court Question Selection, 122 Colum. L. Rev. 793, 795 (2022). No such approach is proper

7 https://www.supremecourt.gov/docket/docketfiles/html/public/20-322.html.
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here, where “[f]ailing to bring an argument to the district court means that you waive
that argument on appeal.” Wheeler v. Hronopoulos, 891 F.3d 1072, 1073 (7th Cir. 2018).

B. The October decision enforcing and extending the Decree is not barred
by § 1252(f)(1).

Even assuming Defendants had not waived § 1252(f)(1), their arguments that it
made the October decision unlawful fail. Under § 1252(f)(1), courts may not issue class-
wide injunctive remedies that “enjoin or restrain the operation of [§§ 1221-1232] other
than with respect to the application of such provisions to an individual [noncitizen].”
Section 1252(f)(1) only prohibits a court from ordering “a specific category of remedies”
on a class-wide basis. Biden, 597 U.S. at 798. It does not prohibit individual relief or class-
wide declaratory relief. See, e.g., Nielsen v. Preap, 586 U.S. 392, 402-03 (2019) (availability
of declaratory relief). It likewise does not bar class-wide injunctive relief that “enjoin[s]
the unlawful operation of a provision [in the INA] that is not specified in § 1252(f)(1) even
if that injunction has some collateral effect on the operation of a covered provision.” Aleman,
596 U.S. at 553 n.4 (emphasis omitted and added).

The October decision resolved two motions and contained multiple distinct
rulings, yet Defendants challenge these decisions in broad strokes without specificity as
to what they contend implicates § 1252(f)(1) and why. But the challenged orders do not
implicate § 1252(f)(1), because they relate to INA provisions that the statute does not

cover, and because they impose remedies that the statute does not prohibit.
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1. The extension of the Decree does not implicate § 1252(f)(1).

Defendants contend that § 1252(f)(1) bars extension of the Decree, claiming the
extension itself is purportedly an “injunction” and was “not limited to an individual.”
Dft. Br. 28. That is incorrect. The district court awarded a 118-day extension to account
for time when Defendants unilaterally and impermissibly abandoned the Decree, a fact
that Defendants do not contest. Dft. Br. 12 n.2. That is not a “class-wide injunction;” it is
implementation of terms that Defendants themselves agreed to in the Decree. As such,
§ 1252(f)(1) is inapplicable. See Part II.A.2.

Moreover, the Decree has a limited purpose: to ensure that Defendants do not
make warrantless arrests in a manner that is contrary to § 1357(a)(2), which is not covered
by §1252(f)(1). Castaiion-Nava, 161 F.4th at 1058 (Decree “is focused squarely on
Defendants’ compliance with § 1357(a)(2)”); accord Gonzalez v. ICE, 975 F.3d 788, 814 (9th
Cir. 2020) (“ § 1252(f)(1)’s limitations do not apply” to injunction of § 1357); Escobar Molina
v. DHS, 2025 WL 3465518, at *31 (D.D.C. Dec. 2, 2025) (“§ 1357(a)(2) does not fall within
§ 1252(f)(1)’s bar”). Cf. Ramirez Ovando v. Noem, 2025 WL 3293467, at *23 (D. Colo. Nov.
25, 2025).8

Defendants nevertheless claim that the extension “require[s] the Government to

use its authority under § 1226(a) to “arrest’ [noncitizens] ‘on a warrant.”” Dft. Br. 32. But

8 To the extent Defendants challenge the extension of the Policy, it also only pertains to
warrantless arrests under § 1357(a)(2), not an enumerated provision in § 1252(f)(1).
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nothing in the Decree or the extension, requires Defendants to pursue warrant-based
arrests or otherwise “enjoins or restrains” that ability. The Decree and extension stand
for the unremarkable proposition that when arresting someone without a warrant, DHS
must comply with the warrantless arrest statute, § 1357(a)(2) —which § 1252(f)(1) does
not cover. If the extension of the Decree results in ICE choosing to rely on more warrants,
this is at most a collateral effect that “do[es] not run afoul of § 1252(f)(1).” Castasion-Nava,
161 F.4th at 1058. Numerous courts have held that such collateral effects on covered
provisions do not trigger § 1252(f)(1). See, e.g., Al Otro Lado v. EOIR, 138 F.4th 1102, 1125-
27 (9th Cir. 2025), cert. granted on other question sub nom., Noem v. Al Otro Lado, 2025 WL
3198572 (Nov. 17, 2025); Texas v. DHS, 123 F.4th 186, 209-10 (5th Cir. 2024) (granting
injunction that would “at most, have only a collateral effect on the operation of [] covered
statutes” (quotation omitted)); see also Aleman, 596 U.S. at 553 n.4 (acknowledging and not
disturbing this doctrine).

Finally, the remedies under the Decree are adjudicated individually, not class-
wide, rendering § 1252(f)(1) inapplicable.® See, e.g., Zepeda Rivas v. Jennings, 2023 WL
5663153, at *12 (N.D. Cal. Aug. 30, 2023) (enforcement of consent decree falls within
§ 1252(f)(1)’s exception because “even when viewed as injunctive relief applicable to the

entire class, that injunctive relief is only individualized review.”). For each class member

° The extension of the Decree’s remedial provisions likewise does not implicate
§ 1252(f)(1), Dft. Br. 29-30, because the remedy is for individual violations.
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alleged to have suffered a violation, Plaintiffs must pursue an “Individual Remedy for
Defendants” Non-Compliance.” App.153. That individualized assessment does not end
with the determination of class membership. App.158. There is a separate individualized
assessment to determine whether the person’s arrest violated the Decree and then
another individualized assessment to determine remedies. App.153 (providing remedies
to “Class Members” “arrested contrary to the [Decree’s] terms”). That process involves a
close document review, including the individual’s arrests records, and does not always
fall in favor of the noncitizen.
In sum, the temporal extension of the Decree does not implicate § 1252(f)(1).

2. The conclusion that warrants issued to named individuals were
invalid does not implicate § 1252(f)(1).

Defendants’ primary argument that the October extension of the Decree enjoins a
covered provision is premised on the district court’s conclusion that certain 1-200
warrants issued in the field to named individuals were invalid, rendering those class
members’” arrests warrantless. This argument is waived, supra Part II.A., and the relevant
portion of the October decision resolved Plaintiffs’ motion to enforce, which is not
appealable, supra Part I. Even so, this finding does not implicate § 1252(f)(1).

First, § 1252(f)(1) does not apply to individual remedies. 8 U.S.C. § 1252(f)(1)
(limiting injunctions “other than with respect to the application of such provisions to an
individual”). The court reached this issue to resolve individual alleged violations.

App.26. Defendants arrested certain named individuals without a warrant—often
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handcuffing and placing them in squad cars for up to an hour—and then issued an
administrative warrant, without a concurrent charging document and without serving
the individual. App.38. Plaintiffs argued that these were warrantless arrests, first, because
the individuals” seizures exceeded the scope of a Terry stop, meaning the individual was
under arrest before any I-200 was issued; and second, because the I-200 warrants issued
were invalid. The court did not reach the Terry issue because it concluded that each of
these individual warrants was improperly issued, making the arrests warrantless. App.38
n.14. This individualized assessment as to those particular individuals does not implicate
§ 1252(f)(1).

Second, the court’s legal conclusion about the invalidity of such warrants was at
most declaratory relief, to which § 1252(f)(1) does not apply.! See, e.g., Biden, 597 U.S. at
800-01 (distinguishing injunctive and declaratory relief and collecting cases recognizing
that declaratory relief remains available notwithstanding § 1252(f)(1)). True, Plaintiffs
requested injunctive relief, Dft. Br. 14, but the court did not grant it. App.38. Defendants’
careful wording concedes this distinction, claiming the court “effectively barred ICE from
using field-issued I-200 warrants.” Dft. Br. 29 (emphasis added). To the contrary, the court

reached a legal conclusion to resolve individual violations of the Decree.! App.38

10 This is true even if the court’s legal conclusion informs adjudications under the Decree
beyond the specific class members discussed above, as declaratory relief is permissible
under § 1252(f)(1) even on a class-wide basis. Biden, 597 U.S. at 800-01.

1 Notably, Defendants do not argue that the court was wrong to declare that those 1-200
warrants were invalid — only that it lacked jurisdiction to do so.
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(finding warrants for named individuals invalid and “treat[ing] the arrests of these class
members as warrantless.”). It does not “enjoin or restrain,” so § 1252(f)(1) does not apply.
See Reno v. American-Arab Anti-Discrimination Committee, 525 U.S. 471, 481 (1999); Biden,
597 U.S. at 798.

Defendants rely heavily on N.S. v. Dixon, 141 F.4th 279 (D.C. Cir. 2025), Dft. Br. 30-
31, but that case illuminates the difference between an injunction that runs afoul of
§ 1252(f)(1), and this case. The district court in N.S. held that the U.S. Marshals lacked
authority to make civil immigration arrests and “permanently enjoined the Marshals
‘from arresting and detaining criminal defendants ... for suspected civil immigration
violations.””” Castarion-Nava, 161 F.4th at 1058 n.8 (quoting N.S., 141 F.4th at 284). In that
case, unlike here, the district court enjoined warrant-based arrests under 8 U.S.C.
§1226(a); when N.S. tried to get around § 1252(f)(1) because his own arrest was
warrantless, the court found that “beside the point.” N.S., 141 F.4th at 290. Here, the
Decree “only addresses warrantless arrests made pursuant to § 1357(a)(2).” Castarion-
Nava, 161 F.4th at 1058 n.8. And unlike N.S., the court here did not enjoin Defendants
from conducting warrant-based arrests of a class. The court did not even enjoin
Defendants from issuing invalid warrants. It merely declared that such a practice
rendered these individuals” arrests warrantless.

Defendants rely on their arguments about I-200 warrants in an effort to reverse the

entirety of the October decision, Dft. Br. 22, but this Court should reject that approach.
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As the Court previously recognized and Defendants conceded at oral argument on the
stay, the declaration of law concerning I-200s only impacts a subset of class members.
Castarion-Nava, 161 F.4th at 1059. As the Court previously found, the October extension
was independently warranted because—apart from the invalid use of I-200s—it was
based on “fail[ure] to comply with the Consent Decree while making warrantless arrests
(that is, arrests without a warrant of any kind, defective or otherwise)” and also a
“unilateral proclamation by a DHS senior official on June 11, 2025 that DHS would no
longer comply with the Consent Decree.” Id. Defendants provide no opposition to these
other bases, so the Court should not rely on the improperly presented, narrow I-200 issue
to find “no reasonable person could agree with the” entire October decision. Bakery Mach.
& Fabrication, Inc, 570 F.3d at 848.
In sum, even if Defendants’ reliance on § 1252(f)(1) had not been waived (it has),
the Court should reject it on the merits as to the October decision.
C. Extension of the Decree was necessary to ensure compliance with
§ 1357(a)(2); Defendants’ concerns about “institutional reform decrees”
are misplaced.
Defendants also seek to undo the October decision, arguing that the district court
abused its discretion by failing to consider limits on “institutional reform decrees.” Dft.
Br. 38-41. This claim is misplaced.

First, contrary to Defendants” position (Dft. Br. 40), this case is not an instance of

one political party tying the hands of another. The Decree is designed to safeguard the
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administration of the statute Congress wrote: to “ensure that immigration officers perform
warrantless arrests only when they have probable cause as to the individual’s unlawful
presence and likelihood of escape.” App.48. This is a clear statutory mandate that DHS
disregarded before this case. Doc. 58 at 5. Plaintiffs’ motion to enforce flows from
circumstances where the other political branch (the executive, via agency actions) has
decided to blatantly disregard the will of Congress.

This Decree’s history further undermines claims of political hand-tying. After
losing on a motion to dismiss, Defendants under the first Trump administration pursued
settlement. Then, after two years of negotiations with the help of a magistrate judge, the
parties reached a settlement. That agreement occurred in the middle of the Biden
administration and was set to expire less than four months after the 2025 presidential
inauguration, absent a pending motion to enforce. As is typical, there was a hearing and
an opportunity for impacted parties to object. The Decree also included a provision
allowing Defendants to seek early termination if they complied with the substantive
terms of the agreement and the court found further oversight unnecessary. App.150.
Defendants did not pursue this option. These circumstances do not present the

separation-of-powers concerns implicated in the cases Defendants cite.!?

12 Horne v. Flores, 557 U.S. 433 (2009), is inapposite. That case involved a combination of
“different state actors [taking] contrary positions” and parties failing to appeal as a
purported way to “insulate[] the policies embedded in the order ... from challenge and
amendment.” Id. at 452-53. No such record is present here. So too with Alliance to End
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Second, Defendants” position overlooks the built-in safeguards that protect against
misuse of a consent decree. A key guardrail is that “federal judges [are] obligated ‘to say
what the law is’” [and] do not merely rubber stamp consent decrees.” Castarion-Nava, 161
F.4th at 1057 (citation omitted). A consent decree “must spring from and serve to resolve
a dispute within the court’s subject-matter jurisdiction,” and “further the objectives of the
law upon which the complaint was based.” Firefighters, 478 U.S. at 525 (citations omitted).
Courts reviewing consent decrees “must vigilantly enforce federal law and must not
hesitate in awarding necessary relief.” Horne, 557 U.S. at 450. Here, the Decree aims to
ensure compliance with § 1357(a)(2), in the face of the agency’s blatant violations.

Rule 60(b)(5) provides an additional check on consent decrees, allowing either
party to seek modification or termination. See Castasion-Nava, 161 F.4th at 1057; O’Sullivan
v. City of Chicago, 396 F.3d 843, 867-68 (7th Cir. 2005). For example, in Horne, Arizona
passed a law to implement a consent decree and then moved for relief under Rule
60(b)(5). 557 U.S. at 443. The Supreme Court overturned the district court’s refusal to lift
the consent decree there, in part because of the new law, id. at 442-43, and noted that

education policy —the subject of that decree—was an “area[] of core state responsibility,”

Repression v. City of Chicago, 742 F.2d 1007, 1020 (7th Cir. 1984), which involved a decree
that would have called on the FBI to “surrender[] its constitutional obligations.” The
Court considered factors like separation of powers, the ambiguity of the decree, and the
limitations of the judiciary, and refused to invite a “premature confrontation between the
judicial and executive branches.” Id. at 1019. If this case presents a confrontation, it flows
from the executive failing to follow the law that Congress wrote.
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id. at 448. But Defendants here never filed a Rule 60(b)(5) motion, and this case does not
involve federal court oversight over state law.

Third, Defendants rely on cases involving long-lasting consent decrees. They cite
Shakman v. City of Chicago (Dft. Br. 39), where the city sought relief under Rule 60(b) from
a consent decree with no end date that had been in place for over 30 years. 426 F.3d 925
(7th Cir. 2005). And Horne addressed a consent decree that had been in place for more
than eight years even following a change in law. 557 U.S. at 439. The timelines at issue in
those cases share no resemblance to the 118 days at issue here. And again, unlike in those
cases, this one does not involve federal court oversight of a state or local government.

Fourth, Defendants’ reliance on the plurality decision of this en banc Court in Evans
v. City of Chicago, 10 F.3d 474 (7th Cir. 1993), is misplaced. Dft. Br. 38-41. In Evans, the
court found vacatur of a consent decree justified because the court had, in another case,
overturned the legal theory that supported plaintiffs’ claims. See id. at 475-76 (citation
omitted). Evans stands for the unremarkable proposition that “consent alone” is not
enough to justify a consent decree if there is no longer any basis for it in substantive law.
See id. at 478; accord Johnson v. Florida, 348 F.3d 1334, 1348 (11th Cir. 2003); Charter Tp. of
Muskegon v. City of Muskegon, 303 F.3d 755, 763 (6th Cir. 2002).

The concern in Evans that one elected official binding another through a consent
decree implicates “basic powers of government to enact laws” is not present here. 10 F.3d

at 478. To the contrary, the Decree does little more than enforce the existing federal
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statute, adding only that Defendants must document their arrests and train agents. In
Evans, by contrast, the consent decree “monitor[ed] the budgetary decisions of a Mayor
and City Council rather than enforcing strictly legal rights.” Id. at 477-78.

And Defendants ignore that a world where consent decrees could not bind future
administrations “raises its own thorny problems.” Castaiion-Nava, 161 F.4th at 1057.
Distavoring settlements would increase burdens on the federal courts and litigants.
Moreover, in complex institutional reform litigation, the parties are often best situated to
craft a remedy that balances the underlying issues and feasibility of implementation. A
consent decree enables parties to engage in that process in a way that resolves current
disputes and prevents future ones. Defendants’ argument, taken to its logical conclusion,
would mean that “the Government could simply enter settlement agreements to end
litigation, refrain from fulfilling its obligations,” and then argue that the court’s continued
oversight encroached on its authority. Flores, 2025 WL 2633183, at *5. This cannot be
correct.

The Decree represents the parties’ bargained-for compromise, and Defendants
cannot be permitted to evade their obligations by invoking general, inapplicable, themes
of separation of powers.

III. The November order was lawful and necessary to compel Defendants’
compliance and ensure class members’ bargained-for relief under the Decree.

Defendants challenge the November order but ignore the circumstances that

required it: Defendants’ egregious refusal to abide by the Decree’s core provisions and
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their attempts to stonewall the dispute-resolution process. Defendants dragged their
heels regarding production obligations making individualized dispute-resolution
impossible, while intensifying an operation that yielded thousands of new arrests.
Defendants had also redefined “mandatory detention” in a way that deprived most class
members of the primary relief under the Decree: release. Meanwhile, Defendants
detained people in far-away, overcrowded jails with poor conditions and coerced them
into accepting “voluntary” departure or removal. They acted so quickly that more than
half of illegally arrested class members had no chance to receive a remedy under the
Decree.

Against that backdrop, the court ordered that: 13 individuals held in violation of
the Decree be released, certain potential class members be placed on ATDs pending
adjudication of their claims, and Defendants produce documents for violations after the
October decision. None of these actions is unlawful under the Decree, § 1252(f)(1), or
§ 1225(b)(2).

A. The November order placing certain potential class members on
Alternatives to Detention was within the court’s authority.

Defendants contend that the court’s interim relief ordering the use of ATDs so the
parties could have time to assess potential violations is “incompatible” with the Decree.
Dft. Br. 71-72. Not so. In the event of “repeated, material violations,” the Decree gave the
court “discretion to provide any equitable remedies not otherwise specified.” App.155.

The Decree is a contract and must be construed to give these words meaning. See United
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States v. Rand Motors, 305 F. 3d. 770, 774 (7th Cir. 2002). The Decree does not limit the
court’s authority to provide “equitable remedies” or exclude the possibility of interim
relief. And this remedy was especially appropriate given that Defendants” own actions
would make it impossible for class members to receive relief.

The phrase “any equitable remedies” provides the court with broad discretion to
ensure Defendants” compliance with the Decree. See, e.g., Ali v. Federal Bureau of Prisons,
552 U.S. 214, 219 (2008) (“Read naturally, the word ‘any” has an expansive meaning.”)
(cleaned up) (collecting cases); Swann v. Charlotte-Mecklenburg Bd. of Ed., 402 U.S. 1, 15
(1971) (“[B]readth and flexibility are inherent in equitable remedies.”). The parties agreed
to those terms and gave the court the authority to fashion a response to Defendants’
“repeated, material violations,” which the court found twice in two months. App.107.
Defendants’ egregious flouting of their obligations under the Decree left the court little
choice in enforcing its core terms. Notably, the court stopped far short of awarding the
Decree’s primary relief of release. App.154. Interim use of ATDs, which typically involves
electronic monitoring, is itself a form of custody. See Vargas v. Swan, 854 F.2d 1028, 1033
(7th Cir. 1988) (immigration parole qualifies as custody because “it is conditional and
revocable if the terms of the parole are violated”); accord Justs. of Bos. Mun. Ct. v. Lydon,
466 U.S. 294, 300-01 (1984). Ordering ATDs and bond for certain individuals, subject to
Defendants’ own risk classifications, was appropriate to protect the Decree’s purpose and

ensure that class members arrested in violation of it received redress.
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When a court is faced with violations of a consent decree, the “court is vested with
broad discretionary power” to craft appropriate remedies. Duran v. Elrod, 713 F.2d 292,
297-98 (7th Cir. 1983) (release of low-bond pretrial detainees as remedy for overcrowding
and substantial noncompliance not an abuse of discretion). That is precisely what the
court did here. As the court recognized, if potential class members are released on ATDs
and are ultimately not entitled to relief under the Decree, Defendants retain full authority
to re-detain them. What’s more, Defendants currently employ ATDs for over 179,000
noncitizens nationwide, with significant success. App.109. Contrary to the Court’s
conclusion in the stay decision, the use of ATDs did not “override the specific remedy the
parties agreed to.” Castafion-Nava, 161 F.4th at 1062. Instead, the district court utilized its
discretion —agreed to in the Decree itself —to preserve the Decree’s remedies while giving
Defendants the additional months they requested to produce the arrest records for
dispute resolution.

B. The November order does not violate § 1252(f)(1).

For many of the reasons discussed above, Defendants’” arguments regarding the
applicability of § 1252(f)(1) to the November order fail. Supra Part II.

First, Defendants waived § 1252(f)(1) as to the entire November order by entering
into the Decree and granting the court the authority to issue “any equitable remedies” in
response to “repeated, material violations.” Supra Part II.A.2. Defendants doubly waived

§ 1252(f)(1) as to all aspects of the November order, except the interim use of ATDs, by

38



Case: 25-3050 Document: 34-1 RESTRICTED  Filed: 01/20/2026  Pages: 75(55 of 75)

failing to raise it to the district court. Doc. 237 at 4-6. This waiver means that Defendants’
challenge to the portion of the November order granting release to 13 individuals whom
the parties agreed had suffered violations, Dft. Br. 43, is not before the Court. App.66-72,
105. This waiver is important because the district court’s decision interpreting
§ 1225(b)(2), infra Part I11.C., first arose in the context of the court’s ability to order release
of these 13 individuals. App. 66-72. So even if the Court agrees with Defendants as to the
interim relief granted in the November order, the aspects of that order (1) rejecting
Defendants’ erroneous interpretation of the term “mandatory detention” to preclude
release for violations of the Decree, (2) requiring the release of the 13 people who suffered
agreed-upon violations, and (3) requiring production for people arrested after October 7,
should be affirmed.

The Court should also reject Defendants’ claim that the November order
impermissibly enjoins the operation of 8 U.S.C. § 1225(b)(2). Dft. Br. 42-43. The district
court’s decision as to the meaning of mandatory detention is declaratory and therefore
does not implicate the limitations on equitable relief in § 1252(f)(1). The district court
exercised its authority under the Decree to resolve a dispute about the meaning of a term
therein and interpreted “mandatory detention” to exclude Defendants’” novel and
erroneous application of §1225(b)(2). App.110 (noting the Decree is a contract and

applying principles of contract interpretation); see also, e.g., Brito v. Garland, 22 F.4th 240,
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250 n.7 (1st Cir. 2021) (“[S]ection 1252(f)(1) does not strip the lower courts of the power
to grant declaratory relief.” (citations omitted)).

Defendants rely on Judge Kirsch’s observation that under § 1252(f)(1), a court
cannot “enjoin the government on a class-wide basis so long as the government has the
law wrong.” Dft. Br. 44 (quoting Castarion-Nava, 161 F.4th at 1068 (Kirsch, J., dissenting)).
But that is not what happened. The court did not enjoin Defendants on a class-wide basis
from detaining people under § 1225(b)(2). The agreed-upon remedy under the Decree is
release from detention for individual class members who suffered illegal arrests.
Although the Decree contains an exception for those subject to “mandatory detention,”
the court has the authority —indeed, the obligation—to interpret the Decree and address
individual class members’ eligibility for relief. The court was exercising its obligation to
resolve a dispute about a term of art in the Decree, and it appropriately concluded that
Defendants’ expansive re-interpretation of § 1225(b)(2) was not the meaning of the parties
when they entered into the Decree, was legally erroneous, and did not control access to
remedies under the Decree. That is not an injunction of the application of § 1225(b)(2); it

is an exercise of the power the parties bestowed upon the court. > App.154.

3 To the extent Defendants contend § 1252(f)(1) bars the remedy of release as to the 13
class members with agreed-upon violations, they waived that argument by entering into
the Decree and by failing to raise it, and in any case, § 1252(f)(1) does not apply to
individual remedies.
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The most that can be said about the court’s order and its relationship to
§ 1225(b)(2) is that it amounts to declaratory relief, which is permitted under § 1252(f)(1)
even if rendered class wide. See, e.g., Biden, 597 U.S. at 800-01; Brito, 22 F.4th at 250 n.7.
And as discussed below, the court did not abuse its discretion by concluding that the
meaning of “mandatory detention” in the Decree could not be stretched to include
Defendants’ erroneous reading of § 1225(b)(2). See infra Part I11.C.

Finally, the Court should reject Defendants’ claim that § 1252(f)(1) barred the
district court from awarding interim relief in the form of placement on ATDs while the
parties resolved whether class members’ arrests violated the Decree. Although this
interim relief was awarded to many people, it was meted out individually, which takes it
outside of the scope of § 1252(f)(1). The district court ordered Defendants to go through
the potential violations that they themselves had already identified to figure out which
individuals are not subject to mandatory detention and do not pose a risk to public safety,
so that they could be placed on ATDs pending assessment of whether their circumstances
of arrest violated the Decree. The court repeatedly emphasized that it would rely on
Defendants’ own risk assessment, and not on Plaintiffs’ views, for determining who
should be barred from release on public safety grounds. App.82, 86-87, 111. And when
Plaintiffs tried to extend this interim remedy beyond the names Defendants had already
identified, the court refused. App.83-84. The court took these steps to facilitate

individualized determinations and preserve the possibility of class members receiving
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the bargained-for relief. That this interim relief would have impacted many people is a
product of Defendants” widespread non-compliance and does not convert this individual
relief into a class-wide injunction.

C. The district court properly and correctly assessed § 1225(b)(2).

As discussed, the district court had to address the government’s erroneous
interpretation of 8 U.S.C. § 1225(b)(2) because Defendants relied on it to deny release to
class members who had been arrested in violation of the Decree, and separately, to object
to interim placement on ATDs. This contorted interpretation of the statute, Dft. Br. 45-70,
is at odds with hundreds of courts, including twenty-one judges in the Northern District
of Illinois and one court that granted nationwide declaratory relief on the subject,
Maldonado Bautista v. Santacruz, --- F.Supp.3d ---, 2025 WL 3713987, at *32 (C.D. Cal. Dec.
18, 2025). See App.107.14

A different provision, 8 U.S.C. § 1226, is and always has been the primary
framework for assessing the detention of noncitizens who entered the country and are
arrested in the interior. Section 1225(b)(2), by contrast, applies to noncitizens who are
“seeking admission” and is confined to individuals apprehended upon inspection at the
border. This reading is consistent with the words Congress chose, the statutory context,

and the text and history of the Illegal Immigration Reform and Immigrant Responsibility

14 This question is presented to circuit courts on appeals from habeas petitions, including
in this Circuit. See, e.g., Cirrus Rojas v. Olson, No. 25-3127 (7th Cir.); Lopez-Campos v.
Raycraft, No. 25-1965 (6th Cir.).
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Act (IIRIRA). See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (“In ascertaining the
plain meaning of the statute, the court must look to the particular statutory language at
issue, as well as the language and design of the statute as a whole.”).

1. Section 1226 governs the detention of noncitizens who entered
without inspection and are living in the United States.

The text, structure, and history of the INA make it clear that § 1226 is the correct
detention authority for noncitizens who entered without inspection and are first
encountered in the interior of the United States, which includes most class members. It is
the “default rule” for noncitizens who are apprehended “inside the United States” and
detained for removal proceedings. Jennings v. Rodriguez, 583 U.S. 281, 288 (2018). The
plain language of § 1226(a) provides that DHS “may” arrest and detain a noncitizen
“pending a decision” on removal or permit release “on bond” or other conditions. Such
a “decision” on removal would occur in proceedings under 8 U.S.C. § 1229a where
noncitizens can be charged with being inadmissible after entering without inspection. Id.
§ 1229a(a)(1) (“proceedings for deciding the inadmissibility” of a noncitizen); see also id.
§§ 1229a(a)(2), (c)(2)(A), & (e)(2)(A) (charges and determinations of inadmissibility).

Given that Congress wrote § 1226 to cover inadmissible noncitizens, it necessarily
applies to individuals who are charged as inadmissible for being “present in the United
States without being admitted or paroled,” 8 U.S.C. § 1182(a)(6)(A)(i), and are detained
“pending a decision on whether [they will] be removed,” id. at § 1226(a). Defendants’

claim that § 1226 applies only to people who were admitted is wrong. Dft. Br. 68.
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Section 1226(c) reinforces this reading. Section 1226(c) is an exception to § 1226’s
general release authority, and it mandates detention for individuals who are
“inadmissible” based on certain criminal or terrorism-based grounds. See 8 U.S.C.
§§ 1226(c)(1)(A) & (D), 1226(c)(4). Section 1226(c) is the exception that proves the rule:
§ 1226(a) generally affords bond to inadmissible noncitizens—including those who
entered without inspection—unless § 1226(c) applies. If § 1226(a) did not provide bond to
inadmissible noncitizens, Congress would have had no need to exclude a subset of them.
See Shady Grove Orthopedic Assocs., P.A. v. Allstate Ins. Co., 559 U.S. 393, 400 (2010)
(existence of specific exceptions “proves” statute’s general application).

Congress confirmed last year with the Laken Riley Act (LRA) that it understands
§ 1226 to be the default detention authority. Congress added a new ground of mandatory
detention via the LRA that specifically targets people who entered the country without
inspection if they are charged with, arrested for, convicted of, or admit to committing
certain crimes. Id. § 1226(c)(1)(E). Indeed, Defendants’ position would undermine the LRA.
Were Defendants correct that § 1225(b)(2) governs the detention of noncitizens who
entered without inspection, those noncitizens would become eligible for parole under
§ 1182(d)(5)—even if they are accused of or committed crimes named in the LRA.
Congress enacted the LRA to avoid that. See Pereira v. Sessions, 585 U.S. 198, 212 (2018)
(“We are not willing to impute to Congress such a contradictory and absurd purpose.”)

(cleaned up).
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Defendants have no persuasive response to these arguments. They argue that the
LRA does other work besides targeting noncitizens inadmissible for entering without
inspection, because it applies to individuals who were admitted in error. Dft. Br. 64. But
Defendants cannot account for why Congress would carve out any inadmissible
noncitizens if they were not covered by § 1226(a) in the first place.!® Nor do Defendants
explain why Congress in the LRA focused on noncitizens who are inadmissible for
entering without inspection. See 8 U.S.C. § 1226(c)(1)(E)(i) (referring to § 1182(a)(6)(A),
charging admissibility based on being “present ... without being admitted or paroled”).

Defendants’ suggestion that § 1226(c) is a freestanding detention authority that
somehow “overlaps” with (or complements) § 1225(b)(2) misreads the statute. Dft. Br. 62.
“[Slubsection (c) is simply a limit on the authority conferred by subsection (a).” Preap, 586
U.S. at 409. In other words, § 1226(c) applies only to noncitizens who are subject to arrest
and detention under § 1226(a). See id. (“[A]ll the relevant detainees” under § 1226(c) first
“will have been arrested by authority that springs from subsection (a).”). Thus,
Defendants cannot argue that § 1226(c) governs the detention of unlawful entrants with
predicate criminal history without also conceding that § 1226(a) generally provides for

the release on bond of such entrants.

5 Defendants are also wrong in describing noncitizens who were erroneously admitted
as “inadmissible” under § 1182. Dft. Br. 65. Those noncitizens are deportable under 8 U.S.C.
§ 1227(a)(1). See Matter of Quilantan, 25 1. & N. Dec. 285, 292 (BIA 2010).
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Defendants also claim the LRA serves the purpose of removing the option of
parole. Dft. Br. 64-65. But if this had been Congress’ intent, it would have either amended
§ 1225 itself or enacted exceptions to the parole statute, § 1182(d)(5). See King v. Burwell,
576 U.S. 473, 497 (2015) (explaining that Congress does not change fundamental aspects
of a regulatory scheme through “a winding path of connect-the-dots provisions”).
Contemporaneous executive branch interpretation and longstanding practice also
support reading §1226 to govern noncitizens in the interior who entered without
inspection. In March 1997, months after IIRIRA’s enactment, the Department of Justice
promulgated regulations reaffirming that noncitizens “who are present without having
been admitted or paroled (formerly referred to as aliens who entered without inspection)
will be eligible for bond.” 62 Fed. Reg. at 10,323. For three decades, across five
administrations, the government interpreted § 1226 to provide bond hearings to those
placed into removal proceedings who entered without inspection.

This “longstanding practice of the government can” —and should —“inform [the
Court’s] determination of what the law is.” Loper Bright Enters. v. Raimondo, 603 U.S. 369,
386 (2024) (cleaned up). The government’s contemporaneous interpretation of the statute
and adherence to it for decades provide “powerful evidence that interpreting the Act in
[this] way is natural and reasonable,” Abramski v. United States, 573 U.S. 169, 203 (2014)
(Scalia, J., dissenting), and casts serious doubt on Defendants’ new departure from that

understanding, see Bankamerica Corp. v. United States, 462 U.S. 122, 130 (1983) (relying in
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part on “over 60 years” of government’s interpretation and practice to reject its new
interpretation of the law).

2. The plain language of § 1225(b)(2) applies only to individuals
“seeking admission” to the United States.

The text of § 1225(b)(2) likewise undermines Defendants” argument. By its plain
language, § 1225(b)(2) applies only to applicants for admission who are “seeking
admission.” Individuals who are present in the United States after having entered
without inspection are not “seeking admission.” A straightforward reading makes clear
that § 1225(b)(2) does not apply to this group. Section 1225(b)(2)(A) provides that:

in the case of [a noncitizen] who is an applicant for admission, if the

examining immigration officer determines that [a noncitizen] seeking

admission is not clearly and beyond a doubt entitled to be admitted, the

[noncitizen] shall be detained for a [removal] proceeding under section
1229a.

Id. (emphasis added). The term “seeking” means “to go in search of” or “to try to acquire
or gain.” Webster’s Third New International Dictionary 2055 (1993) (definition of “seek”);
accord Oxford Encyclopedic English Dictionary 1311 (3d ed. 1996) (definition of “seek”).
And “admission” refers to the “lawful entry of the [noncitizen] into the United States after
inspection or authorization by an immigration officer.” 8 U.S.C. § 1101(a)(13)(A) (defining
“admission” and “admitted”) (emphasis added). Critically, seeking admission refers to a
present-tense, affirmative action to “go in search of or to try to acquire or gain” a lawful

entry into the United States.
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Section 1225(b)(2)’s purpose is to act as a fallback to cover the range of noncitizens
who are seeking lawful entry but are nonetheless inadmissible on grounds not covered
under § 1225(b)(1), the general provision for inspection of noncitizens arriving in the
United States. That includes, for instance: someone who is inadmissible for falsely
claiming U.S. citizenship, id. §1182(a)(6)(C)(ii), and someone who was previously
removed, id. § 1182(a)(9)(A)(i).

Defendants attempt to find new and sweeping detention power in § 1225(b)(2) by
relying on the fact that because § 1225(a)(1) “deems” noncitizens who are present in the
United States and have not been admitted “applicant[s] for admission,” they must be
“seeking admission” for purposes of § 1225(b)(2). See Dft. Br. 46-47; Matter of Yajure-
Hurtado, 29 1. & N. Dec. 216, 221 (BIA 2025). There are numerous problems with this
approach.

First, Defendants’ argument “violat[es] one of the cardinal rules of statutory
construction” by rendering parts of § 1225(b)(2)(A) “superfluous.” Castarion-Nava, 161
F.4th at 1061.' If Congress had intended Defendants’ interpretation, the statute could
simply read as follows:

Subject to subparagraphs (B) and (C), inthe-ease-ofan—alien—whe-isan
applicantfor-admission, if the examining immigration officer determines

16 Defendants’ cited cases about surplusage are inapposite because they addressed
situations that did not ““render superfluous another part of the same statutory scheme,’
as would be the case here.” Castasion-Nava, 161 F.4th at 1061 (quoting Marx v. Gen. Rev.
Corp., 568 U.S. 371, 386 (2013)).
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that an alienseeking [applicant for] admission is not clearly and beyond a

doubt entitled to be admitted, the alien shall be detained for a proceeding
under section 1229a of this title.

“If Congress had wanted the provision to have that effect, it could have said so in words
far simpler than those that it wrote.” Biden, 597 U.S. at 798.

Second, Defendants argue that a person “applying for something is necessarily
seeking it.” Dft. Br. 52. But “applicant for admission” is a term of art, and Congress did
not define it in terms of the act of “seeking” admission. Rather, one is an “applicant for
admission” by merely being “present in the United States” without having “been
admitted.” 8 U.S.C. § 1225(a)(1) (emphasis added). Defendants attempt to read the action
of “seeking admission” into the definition of “applicant for admission” where Congress
defined being an applicant based on mere presence (or status) alone. Congress “could
easily have included noncitizens who are ‘seeking admission” within the definition [of
applicants for admission] but elected not to do so.” Castaiion-Nava, 161 F.4th at 1061.

Third, Defendants attempt to avoid the ordinary meaning of “seeking admission”
by suggesting that it is a term of art and that “many people who are not actually
requesting permission to enter the United States ... are nevertheless deemed to be
‘seeking admission.” Dft. Br. 50 (quoting Matter of Lemus-Losa, 25 1. & N. Dec. 734, 743
(BIA 2012)). But absent evidence that Congress is “defin[ing] a word or phrase in a

specialized way,” statutory text should be given its “ordinary meaning.” Feliciano v. Dep’t
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of Transp., 605 U.S. 38, 45 (2025). Defendants presented no evidence that Congress defined
“seeking admission” in a specialized way.

Finally, Defendants claim that 8 U.S.C. § 1225(a)(3) shows that being an “applicant
for admission” is a “way” or “manner” of “seeking admission.” Dft. Br. 49-51. But that
provision simply provides that noncitizens “who are applicants for admission or
otherwise seeking admission or readmission to or transit through the United States shall
be inspected by immigration officers.” 8 U.S.C. § 1225(a)(3). Defendants argue that the
use of the term “or otherwise” means that “the first action is a subset of the second action”
such that all “applicants for admission” must be “seeking admission.” Dft. Br. 49-50. But
that ignores the rest of the provision referring to noncitizens who are “otherwise ...
seeking admission or readmission to or transit” through the country. 8 U.S.C. § 1225(a)(3)
(emphasis added); see Arkansas Game & Fish Comm’n v. United States, 568 U.S. 23, 36 (2012)
(“[TThe first rule of . . . statutory interpretation is: Read on.”). Defendants cannot argue
that all applicants for admission are seeking readmission or transit as well.

Instead, the most natural reading is that the “or otherwise” language clarifies which
applicants for admission are required to be inspected: those who are requesting
permission to enter, reenter, or transit through the country. See Garro Pinchi v. Noem, ---
E. Supp. 3d ----, 2025 WL 3691938, at *27 (N.D. Cal. Dec. 19, 2025). Indeed, nothing about
the phrase “or otherwise” requires that all applicants for admission be understood to be

seeking admission.
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3. The structure and congressional intent of the statute confirms that
§ 1225(b)(2) does not apply to noncitizens living in the United States.

Defendants argue that the district court’s reading of § 1225(b)(2) “subverts”
IIRIRA’s “goal of eliminating preferential treatment” for noncitizens who enter the
country without permission. Dft. Br. 57. But IIRIRA, and Congress’s intentions in passing
it, confirm that § 1225(b)(2) does not apply to noncitizens in the United States who
entered without inspection.

Before 1996, the INA distinguished between “deportation proceedings” for
removable noncitizens in the interior and “exclusion proceedings” for those encountered
at the border who had not yet “entered.” See 8 U.S.C. §§ 1252(a)(1), 1225, 1226 (1995).
Those facing deportation could be detained but were eligible for bond and were generally
not detained; those in exclusion proceedings were detained without bond. Id. IIRIRA
overhauled the INA in 1996 but maintained the distinction of preserving bond for most
noncitizens under § 1226(a) while mandating detention for those on the cusp of entry.

Section 1225(b)(2)—a creation of IIRIRA —continued to focus on individuals
seeking lawful entry at the border. Congress nowhere said that it was eliminating the
longstanding distinction between border inspection and interior processing or moving
entrants into a massively expanded detention mandate under §1225(b)(2). Indeed,
Congress said the opposite and reupped the previously existing detention rules for

entrants in § 1226 even as it created § 1225(b)(2). See H.R. Rep. No. 104-469, pt. 1, at 229.
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Indeed, in passing IIRIRA, Congress was concerned about the strain on detention
capacity that § 1226(c)’s new detention mandate would impose by requiring the detention
of an estimated 45,000 noncitizens subject to removal on criminal grounds annually. See
H.R. Rep. No. 104-469, pt. 1, at 118, 120, 123. So, Congress authorized an option to defer
implementation of §1226(c) for two years while the agency built up its detention
capacity —an option the government promptly invoked. IIRIRA § 303(b), 110 Stat. 3009-
585 to 3009-587; Doris Meissner, Comm’r, INS to Henry J. Hyde, Chairman, S. Comm. on
the Judiciary, Letter Invoking IIRIRA Transitional Period Custody Rules (Oct. 3, 1997).1

It is implausible that the same Congress that showed such solicitude regarding
§1226(c)’s detention mandate simultaneously enacted the largest expansion of
mandatory detention in U.S. history by imposing detention for millions of people under
§ 1225(b)(2)—without a whisper in the statutory text or congressional record. “[I]f
Congress had such an intent, Congress would have made it explicit in the statute, or at
least some of the Members would have identified or mentioned it at some point.” Chisom
v. Roemer, 501 U.S. 380, 396 (1991); see Whitman v. Trucking Ass’ns, 531 U.S. 457, 468 (2001)
(Congress “does not ... hide elephants in mouseholes.”).

Yet Defendants argue that Congress’s decision to put inadmissible noncitizens

who entered without inspection on equal footing with arriving noncitizens in their

17 Available at: https://perma.cc/HFF9-MY3N.
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removal proceedings means that it must have also subjected entrants to the same
mandatory detention that applies to arriving noncitizens. Dft. Br. 59-61. But complex
legislation like IIRIRA cannot be understood to pursue a single purpose at the expense of
all others. See Luna Perez v. Sturgis Public Schls., 598 U.S. 142, 150 (2023) (“[N]o law pursues
its purposes at all costs.” (cleaned up)).

4. Constitutional avoidance warrants rejecting Defendants’ position.

If there were any remaining doubt, the canon of constitutional avoidance compels
rejection of Defendants” view of § 1225(b)(2). While Plaintiffs see only one plausible
interpretation of the INA, if the Court disagrees, the statutes should “be construed to
avoid serious constitutional doubts.” FCC v. Fox Television Stations, Inc., 556 U.S. 502, 516
(2009). The avoidance canon has particular force when, as here, an agency claims
expansive and constitutionally suspect authority that runs contrary to how the statute
has been understood since enactment. Cf. West Virginia v. EPA, 597 U.S. 697, 725 (2022)
(“established practice” and the “want of assertion of power” are “significant in
determining whether such power was actually conferred”).

Detaining noncitizens living in the United States, sometimes for decades, without
bond hearings would raise serious due process concerns. The Constitution’s Due Process
Clause protects all “person[s]” —citizens and noncitizens—from deprivations of liberty
without due process of law. U.S. Const. amend. V; Trump v. ].G.G., 604 U.S. 670, 673

(2025); Zadvydas v. Davis, 533 U.S. 678, 693 (2001). “At the heart of the liberty” that the Due
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Process Clause protects is “freedom from detention.” Zadvydas, 533 U.S. at 690 (cleaned
up). Detention violates substantive due process unless “ordered in a criminal proceeding”
or where “a special justification” calls for it. Id. (citations omitted). Such a justification in
civil immigration detention is limited to the “narrow” circumstances to protect against
danger to the community or flight risk. Id. at 690-91. Under Defendants’ reinterpretation,
these factors are irrelevant. And even when the government has legitimate interests to
detain, due process requires “strong procedural protections” to ensure that those
interests are being served. Id. at 691. Defendants’ reading eliminates access to bond
hearings, the main procedural protection against immigration detention.

Defendants argue that noncitizens who have entered the country without
inspection should be treated, from a due process standpoint, as if they were stopped at
the border. Dft. Br. 60-61. But doing so would ignore the long-standing “distinction
between those [noncitizens] who have come to our shores seeking admission ... and those
who are within the United States after an entry, irrespective of its legality.” Leng May Ma v.
Barber, 357 U.S. 185, 187 (1958) (emphasis added); accord Zadvydas, 533 U.S. at 693. The
“entry fiction,” under which those who are stopped at the border have diminished due
process rights, has never been extended to individuals residing in the country without
having been admitted. Defendants’ reliance on DHS v. Thuraissigiam, 591 U.S. 103 (2020),
Dft. Br. 60-61, is thus inapposite. There, the Supreme Court recognized that noncitizens

“in this country have due process rights,” but treated Thuraissigiam as functionally at the
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border because he was apprehended having just crossed, within 25 yards of the border.
Id. at 107. Treatment of noncitizens on the “threshold of initial entry” is distinct from the
class members covered by the Decree at issue here, who were arrested in a six-state region
where the only international borders are via the Great Lakes. Id. at 190.

5. The Decree’s reference to mandatory detention does not change the
analysis.

Defendants’ final point, that the Decree incorporates the INA’s definition of
mandatory detention, Dft. Br. 69-70, does not help them. Congress wrote the INA, not
Defendants. The Decree incorporated Congress’s definition of mandatory detention,
which the district court was obliged to interpret. And when the Decree was signed, the
parties had a shared understanding of who was subject to mandatory detention under 8
U.S.C. §§ 1225, 1226, and 1231. Defendants” new erroneous interpretation arose in July
2025, after Plaintiffs’ motions were briefed and argued. Docs. 259 at 10-11; 238 at 7-8; 238-
1 at 44-45, 48-49. Plaintiffs did not agree, and never would have agreed, that “mandatory
detention” means whatever Defendants say it means even if it is contrary to the plain
language of the INA. The district court did not abuse its discretion in rejecting
Defendants’ novel and patently incorrect interpretation.

% % %

The Court should affirm the court’s interpretation of “mandatory detention under

the INA,” including the conclusion that §1226, and not §1225(b)(2), governs the

detention of noncitizens arrested in the interior who entered without inspection.
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D.  The November order does not violate the Decree.

Finally, Defendants contend the November order violates the Decree “to the extent
it orders the release of any potential class member an immigration judge has determined
to be subject to mandatory detention, including under § 1225(b)(2).” Dft. Br. 72.

Defendants’ framing is misleading. The Decree provision Defendants cite was
intended to refer to an immigration judge’s determination that an individual is subject to
mandatory detention under § 1226(c), a process called a Joseph hearing. Matter of Joseph,
22 I. & N. Dec. 799 (BIA 1999). The court expressly excluded individuals subject to
§ 1226(c) from interim relief and was repeatedly deferential to Defendants on public
safety determinations. App.71, 82, 86-87, 109, 111. The only potential class members
conceivably encompassed by Defendants’ argument are those subject to Defendants’
unlawful interpretation of § 1225(b)(2). But as explained, the court properly interpreted
“mandatory detention under the [INA]” to exclude that reading. Defendants” argument
relies on the same erroneous interpretation of the same Decree provision and thus fails
for the same reasons.

CONCLUSION

The Court should dismiss the appeal and remand for the district court to set a new

expiration date that accounts for the circumstances of this appeal period.
Respectfully submitted,

January 20, 2026 s/ Keren Zwick
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