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INTRODUCTION

This case arises from a settlement agreement entered by the Biden
Administration in 2022, which settled a certified class’s claims that
federal immigration enforcement agencies unlawfully arrested aliens
without warrants. The resulting Consent Decree significantly restricted
Defendants’ ability to use warrantless arrests and subjected them to
extensive reporting, training, and other compliance requirements for
three years, until May 2025.

Rather than honoring the parties’ agreed-upon terms (including the
agreed-upon termination date), the district court embraced Plaintiffs’
efforts to renege on multiple provisions. It thus interpreted and enforced
the Decree to prohibit Defendants from conducting warranted arrests
using its authority under 8 U.S.C. §1226(a), unless those arrests also
compiled with the Decree’s terms. The court then extended the Decree for
another four months over Defendants’ objections with the express goal of
restraining the Government’s exercise of that warranted arrest
authority. And to make matters worse, the court then ordered—as a

remedy for alleged violations of that unlawfully extended injunction—the
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release of hundreds of illegal aliens who had been arrested over the past
several months, most of whom were subject to mandatory detention.

The district court’s orders rest on a bevy of legal errors. First and
foremost, those orders violate the Immigration and Nationality Act’s
(“INA”) explicit prohibition on class-wide relief that restrains the
operation of the Government’s detention, arrest, and removal authority.
8 U.S.C. §1252(f)(1); Garland v. Aleman Gonzalez, 596 U.S. 543, 550-51
(2022). That flaw is fatal for both orders.

The orders are independently unlawful on other grounds. The
October modification order’s extension of the duration of the Decree for
another four months contravened the separation-of-powers and
democratic-accountability constraints on federal-court enforcement of
decrees that tie the hands of future elected officials. E.g., Evans v. City of
Chicago, 10 F.3d 474, 478 (7th Cir. 1993). The November release order is
also unlawful apart from §1252(f)(1). It directed the Government to
release hundreds of aliens whose detention is mandated by 8 U.S.C.
§1225(b)(2). And even if the November order did not violate federal law,
it contradicts the terms of the Decree it purported to enforce.

The Court should vacate the district court’s orders.
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JURISDICTIONAL STATEMENT

The district court had subject-matter jurisdiction over the suit
under 28 U.S.C. §1331; Plaintiffs alleged claims under 5 U.S.C. §702, 8
U.S.C. §1357(a)(2), and the Fourth Amendment. Doc. 58 412. (But the
district court lacked jurisdiction to order the class-wide injunctive
remedies in the challenged orders. 8 U.S.C. §1252(f)(1).) The district
court entered final judgment in 2022 with the adoption of the Consent
Decree. App.164-70. Two post-judgment orders are on appeal: (1) the
October 7, 2025, order granting Plaintiffs’ motion to modify the Decree
under Fed. R. Civ. P. 60(b)(5) (filed Apr. 14, 2025); and (2) a November
13, 2025, order directing Defendants to release certain class members
from detention.!?

This Court has appellate jurisdiction over the district court’s orders
under 28 U.S.C. §1292(a)(1) because they each grant or modify an
injunction. They “substantially and obviously alter[] the parties’ pre-
existing legal relationship.” Jones-El v. Berge, 374 F.3d 541, 543-44 (7th

Cir. 2004). The October order extends the term of the settlement

1 This latter order also resolved Plaintiffs’ motion of October 20, 2025, to
the extent made under Fed. R. Civ. P. 60(b)(5).
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agreement, which provided for class-wide injunctive relief. App.53-54.
And the November order requires Defendants to release certain aliens
from detention and enjoins their removal or voluntary departure for a
certain period. App.105-06, 111.2 Defendants filed a timely notice of
appeal of both orders on November 13, 2025. App.184; see Fed. R. App. P.
4(a)(1)(B).

ISSUES PRESENTED

1.  Whether the district court abused its discretion in modifying
the Consent Decree and extending its class-wide injunctive relief for
another four months because the order (a) violates 8 U.S.C. §1252(f)(1),
and (b) transgresses restrictions on institutional reform decrees.

2. Whether the district court abused its discretion in compelling
the release of hundreds of aliens from detention and preventing their
removal or voluntary departure because the modification order (a)

violates 8 U.S.C. §1252(f)(1), (b) compels the Government to release

2 Pending post-judgment litigation remains over whether the
approximately “3,000 to 3,300 individuals who have been arrested since
June 11, 2025, through [November 13, 2025], inclusive of those arrested
in connection with Operation Midway Blitz,” were arrested in violation
of the Agreement. App.111-12. Because the challenged orders each grant
or modify an injunction, they remain appealable under §1292(a)(1).
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aliens subject to mandatory detention under 8 U.S.C. §1225(b)(2)(A), and
(c) violates the terms of the Consent Decree.

STATEMENT OF THE CASE
I. Statutory Framework

The INA, as amended by the Illegal Immigration Reform and
Immigrant Responsibility Act (“IRIRA”), Pub. L. No. 104-208, 110 Stat.
3009-546, Div. C. (Sept. 30, 1996), contains several provisions governing
the arrest and detention of aliens by immigration authorities.

A. Mandatory Detention Under 8 U.S.C. §1225(b)

Section 1225 of Title 8 requires the Department of Homeland
Security (“DHS”) to detain “applicants for admission”—aliens who arrive
in the United States or are present in the country without admission—
pending removal proceedings.

Section 1225(a). Section 1225(a) provides that an alien “present
in the United States who has not been admitted or who arrives in the
United States” “shall be deemed ... an applicant for admission”:

An alien present in the United States who has not been

admitted or who arrives in the United States (whether or not

at a designated port of arrival and including an alien who is
brought to the United States after having been interdicted in
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international or United States waters) shall be deemed for
purposes of this chapter an applicant for admission.

8 U.S.C. §1225(a)(1). “All aliens ... who are applicants for admission or
otherwise seeking admission or readmission to or transit through the
United States shall be inspected by immigration officers.” Id. §1225(a)(3).

Section 1225(b). Section 1225(b) provides for either expedited
removal or Section 240 removal proceedings and mandates that
applicants for admission be detained pending those proceedings. 8 U.S.C.
§1225(b)(1)-(2). Relevant here, §1225(b)(2)(A) requires that those aliens
be detained pending Section 240 removal proceedings:

Subject to subparagraphs (B) and (C), in the case of an alien

who 1s an applicant for admission, if the examining

immigration officer determines that an alien seeking

admission 1s not clearly and beyond a doubt entitled to be

admitted, the alien shall be detained for a proceeding under
section 1229a of this title [Section 240].

8 U.S.C. §1225(b)(2)(A) (emphasis added); see 8 C.F.R. §235.3(b)(1)(i1)
(mirroring §1225(b)(2)’s detention mandate); Jennings v. Rodriguez, 583

U.S. 281, 302 (2018).3

3 Section 1225(b)(2)(A) does not apply to (1) aliens subject to expedited
removal; (2) crewmen; or (3) stowaways. 8 U.S.C. §1225(b)(2)(B). In
addition, the Executive has discretion to return aliens who have arrived
on land from a contiguous territory pending removal proceedings. Id.

§1225(0)(2)(C).
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On July 8, 2025, U.S. Immigration and Customs Enforcement
(“ICE”), issued interim guidance explaining that “applicants for
admission are subject to mandatory detention under [8 U.S.C. §1225(b)]
and may not be released from DHS custody except” through parole. See,
e.g., Memorandum from Rodney S. Scott, U.S. Customs & Border
Protection, Detention of Applicants for Admission (July 10, 2025). As a
result, the “only aliens eligible for a custody determination and release
on recognizance, bond, or other conditions under the INA §236(a) [8
U.S.C. §1226(a)] are aliens admitted to the United States and chargeable
with deportability under INA §237 [8 U.S.C. §1127].” Id. The Board of
Immigration Appeals subsequently adopted this interpretation in Matter
of Yajure Hurtado, 29 1. & N. Dec. 216, 228 (BIA 2025).

Although §1225(b)(2) does not allow for aliens to be released on
bond, DHS has discretion to exercise its parole authority, temporarily
releasing an applicant for admission; it may, however, do so “only on a
case-by-case basis for urgent humanitarian reasons or significant public
benefit.” 8 U.S.C. §1182(d)(5)(A). But parole is not “regarded as an

admission of the alien.” Id.; Jennings, 583 U.S. at 288.
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B. Detention Under 8 U.S.C. §1226

The INA contains a separate authority addressing the arrest,
detention, and release of aliens generally (not “applicants for admission”
specifically), 8 U.S.C. §1226. This provision governs the detention of
aliens who were admitted to the country but later become deportable and
subject to Section 240 removal proceedings—for example, admitted
aliens who overstay or otherwise violate the terms of their visas, engage
in conduct that renders them removable, or are later determined to have
been inadmissible at the time they were admitted.

The statute provides that “[o]n a warrant issued by the Attorney
General, an alien may be arrested and detained pending a decision on
whether the alien is to be removed from the United States.” 8 U.S.C.
§1226(a). Detention under this provision is generally discretionary. The
Attorney General “may” either “continue to detain the arrested alien” or
release the alien on bond or conditional parole. Id. §1226(a)(1)-(2).4 An

alien may then seek a custody redetermination (bond hearing) before an

4 Conditional parole under §1226(a) is “legally distinct from release on”
parole under §1182(d)(5)(A). Matter of Cabrera-Fernandez, 28 1. & N.
Dec. 747, 749 (BIA 2023).
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immigration judge and can appeal that redetermination to the Board. 8
C.F.R. §§236.1(c)(8), (d), 1236.1(d)(1), 1003.19.

Discretionary detention does not apply to certain aliens who are
inadmissible or deportable because the alien (1) “committed” certain
offenses; or (2) engaged in terrorism-related activities. 8 U.S.C.
§1226(c)(1). “The Attorney General shall take into custody” such aliens.
Id. Those aliens may be released only in specific circumstances—for
example, if DHS determines “that release of the alien from custody 1is
necessary’ to protect a witness to “major criminal activity” or a similar
person, and then only if the alien “will not pose a danger” to public safety
and 1is not a flight risk. Id. §1226(c)(4).

Congress recently amended §1226(c) through the Laken Riley Act,
Pub. L. No. 119-1, §2, 139 Stat. 3 (2025), which additionally requires
detention of criminal aliens who (i) are inadmissible because they are
physically present in the country without admission or parole, 8 U.S.C.
§1182(a)(6)(A); have committed a material misrepresentation or fraud,
id. §1182(a)(6)(C); or lack required documentation, id. §1182(a)(7)); and

»” «

(1) are “charged with,” “arrested for,” “convicted of,” “admit[] having
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committed, or admit[] committing acts which constitute the essential
elements of” certain listed offenses. Id. §1226(c)(1)(E).

II. Background and Proceedings in the District Court

This case began in 2018, when Plaintiffs—five individuals and two
organizations—sued DHS, ICE, and various federal officials, alleging,
inter alia, that the Government was violating federal law governing when
immigration officers may make warrantless arrests. Doc. 1 §937-42, 61-
76. Under that law, an immigration officer may arrest an alien without
a warrant “if he has reason to believe that the alien so arrested is in the
United States in violation of any [immigration] law or regulation and is
likely to escape before a warrant can be obtained for his arrest.” 8 U.S.C.
§1357(a)(2).

Eventually, under the previous administration, the parties agreed
to resolve the litigation by entering into a settlement agreement.
App.146-62. The district court approved the settlement agreement in
February 2022 and certified a settlement class under Civil Rule 23(b)(2)
consisting of “[a]ll current and future persons arrested without a warrant
for a civil violation of U.S. immigration laws within the area of

responsibility of the ICE Chicago Field Office.” App.168. The court
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incorporated the terms of the settlement agreement, giving them “the full
force of an order of this Court.” App.169.

A. The Consent Decree

The Consent Decree’s restrictions on how ICE may conduct
warrantless arrests are contained in a “Broadcast Statement of Policy”
that 1s appended to the agreement. App.150, 160-62. The Broadcast
states that the “reason to believe” standard from 8 U.S.C. §1357(a)(2)
requires an immigration officer to “consider the totality of circumstances
known to the officer before making the arrest,” but provides that “mere
presence within the United States in violation of U.S. immigration law is
not, by itself, sufficient to conclude that an alien is likely to escape before
a warrant for arrest can be obtained.” App.160-61 (emphasis omitted). In
addition, the Broadcast requires immigration officials to “document the
facts and circumstances surrounding th[e] warrantless arrest in ... the
alien’s 1-213 as soon as practicable.” App.161. The Decree prohibits
Defendants from “issu[ing] any other broadcasts, or tak[ing] any other
actions, that change or undermine the warrantless arrest or vehicle stop

policies described in the Broadcast.” App.150.

11
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Apart from the Broadcast, the Decree 1imposes numerous
compliance measures, including requirements that Defendants (1)
prepare “training materials” and conduct annual training to ensure
compliance with the Broadcast; (2) “document warrantless arrests”; and
(3) produce records of warrantless arrests to Plaintiffs’ counsel every
month. App.151-52.

The Decree also provides an enforcement procedure. If violations
are alleged—either an individual violation or “repeated material
violations”—the Decree lets Plaintiffs bring a motion to enforce. App.155.
In the case of a motion based on alleged repeated violations, the district
court “retain[s] discretion to provide any equitable remedies not
otherwise specified.” App.155. Generally, if a class member is determined
to have been arrested in violation of the Broadcast, he “shall be released
from ICE custody as soon as practicable” without bond or conditions of
release. App.153. That remedy, however, does “not apply” to “[c]lass
members subject to mandatory detention pursuant to the [INA].” Id. An
immigration judge’s determination that a class member is subject to
mandatory detention under the INA is “binding upon the Parties and [is]

not subject to collateral review by the District Court.” App.154.

12
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The Decree was not perpetual. The parties explicitly agreed that it
would “automatically terminate and dissolve without further action” on
May 12, 2025 (three years after its effective date). App.149. Its
termination date would extend only if a “motion to enforce” was “pending”

on the termination date. Id.

B. The October Order

Two months before the Decree’s termination date, Plaintiffs filed
motions to enforce and modify the Decree in the Northern District of
linois.

1.  Plaintiffs’ motion to enforce alleged that ICE had arrested 22
aliens in violation of the Broadcast. Doc. 164. Plaintiffs alleged that 12 of
these aliens were arrested without a warrant and without “an
assessment of the relevant factors that would have been required to
justify a warrantless arrest under the Settlement and [Broadcast]
Policy.” Id. at 13, 23-25.

Eight of the remaining aliens were not subject to warrantless
arrests but were instead arrested using Form I-200 administrative arrest

warrants. However, Plaintiffs argued that these warrants were invalid

and the arrests were thus “warrantless” and subject to the Broadcast.

13
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Doc. 164 at 17-22. Specifically, Plaintiffs argued that the I-200 warrants
were invalid because the warrants (1) were prepared in the field after the
aliens were “already under arrest,” id. at 17; and (2) were allegedly issued
contrary to regulations requiring that they be predicated on a Notice to
Appear and be served on the alien, id. at 20-22.

For relief, Plaintiffs requested that the 22 aliens be released from
ICE custody without bond or conditions of release. Doc. 164 at 27; see
App.153. In addition, Plaintiffs sought relief for alleged “repeat[ed],
material violations.” Doc. 164 at 27. In particular, and in addition to other
relief, Plaintiffs asked the district court to: (1) declare that Defendants’
practice of “creating I-200 administrative warrants in the field after an
arrest 1s improper’; (2) to “order Defendants to cease their policy or
practice of arresting individuals based on administrative warrants
created in the field”; and (3) to declare that arrests made pursuant to
such I-200 administrative warrants are “warrantless and subject to the
[Decree].” Id. at 28.

Plaintiffs later moved to modify the Decree under Civil Rule
60(b)(5) by extending its termination date for another three years. Doc.

177 at 12, 13. They argued that a three-year extension was justified based

14
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on Defendants’ practice (1) of “issuing post hoc administrative warrants
after having already arrested impacted Class Members,” id. at 9; and (2)
“mak[ing] warrantless ‘collateral arrests’ ... without performing or
documenting the required analysis that can justify a warrantless arrest
under the terms of the [Decree],” id. at 10-12; see also id. at 4.

2. The district court granted Plaintiffs’ motions in large part in
an order issued on October 7, 2025.

Enforcement Order: The court held that Plaintiffs had shown that
ICE had arrested 21 out of 255 “claimant class members without a
warrant in violation of the Agreement and the requirements of 8 U.S.C.
§1357(a)(2).” App.7.6 Of the 25 class members, nine had been arrested
under I-200 warrants issued in the field. App.38. The district court
concluded that “ICE lacked statutory and regulatory authority to engage
in its policy of issuing I-200 warrants ... in the field,” and thereby

“treat[ed] the arrests of these [nine] class members as warrantless

5 The district court miscalculated the total number of claimant class
members discussed in its order. App.7.

6 Plaintiffs supplemented their motion to enforce to identify aliens they
alleged were arrested in violation of the Broadcast, some of whose claims
the district court addressed in the October order and others it did not.
See App.5; see also Docs. 187, 199 & 205.

15
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arrests.” Id.; see also App.26-37. And for eight of those aliens, the court
determined that Defendants had failed to establish a likelihood of escape,
as required by the Broadcast, that could justify a warrantless arrest.
App.39-42. Further, the court concluded that ICE had arrested 13 aliens
without a warrant and without having made the requisite determination
regarding likelihood of escape required by the Broadcast. App.16-26.

Accordingly, the court granted Plaintiffs’ motion to enforce and
ordered Defendants to provide relief to these class members “under the
terms of the Agreement.” App.7; see also App.45-47.

Modification Order: The court also held that Plaintiffs had shown
“a significant change in circumstances that warrant[ed] the modification
of the Agreement.” App.52. In particular, the court concluded that “ICE’s
policy of issuing I-200 warrants to foreign nationals in the field” was
“explicitly designed” to “circumvent the Broadcast” and that Plaintiffs
could not have “foresee[n] that ICE would implement such a policy.”
App.47-48 (emphasis omitted). The court also concluded that Plaintiffs
could not have foreseen an “agency-wide directive” from an ICE official

on June 11, 2025, stating the Decree had expired in May. Id.

16
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The court thus “extend[ed] the Agreement until February 2, 2026.”
App.53-54. It simultaneously ordered DHS, ICE, and CBP to produce
their arrest documentation for aliens subject to warrantless arrests and
arrests made pursuant to I-200 administrative warrants within the
court’s jurisdiction from June 11 to October 7, 2025. App.54; App.172 n.2.

C. The November Order

Defendants’ initial production showed approximately 3,000 aliens
in detention who had been arrested from June 11 to October 7 in the
relevant area. Based on that production, Plaintiffs moved the court for
an order directing the Government to release those detained aliens
pending a final determination of whether they were eligible for release
under the Agreement. Doc. 219 at 9-12.

The district court granted Plaintiffs’ motion on November 13, 2025.
The court did not find that any of the original 614 aliens’ arrests violated
the Decree. App.108. Nonetheless, the court ordered those aliens to be
released on $1,500 bond and enrolled in ICE’s alternative-to-detention
program, except for those aliens classified as having a “high public safety
risk.” App.111. Further, the court stayed “the involuntary removal and

removal for voluntary departure” of these aliens “until the next business

17
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day after their release.” Id. The court thought this sweeping release
necessary “to preserve the possibility of [class members] receiving relief,”
lest they be removed or even voluntarily depart from the country before
receiving a determination on whether their arrest violated the
Agreement. Id.

In reaching its decision, the district court rejected Defendants’
argument that any of these aliens are ineligible for release under the
Agreement because they are subject to mandatory detention under
§1225(b)(2). App.107. Relying on its own decision in a separate case, the
court read §1225(b)(2)(A) narrowly to apply only to illegal aliens present
in the country who are taking affirmative steps to gain admission. Id.
(citing Patel v. Crowley, 2025 WL 2996787 (N.D. Ill. Oct. 24, 2025)).
Instead, the court said, these aliens’ detention is governed by §1226(a),
which gives the Executive discretion to release aliens on bond or
conditional parole. Patel, 2025 WL 2996787, at *4-9; App.107. In
addition, the court reasoned that Defendants’ reading of §1225(b)(2)(A)—
a legal interpretation DHS adopted in July 2025—would have been

“unforeseeable at the time the Consent Decree was executed” and would

18
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“nullify[] the Decree’s remedial provision” by rendering (some) class
members ineligible for relief. App.110.

The November order directed Defendants to continue production of
the names and threat classifications of the approximately 3,000 to 3,300
individuals subjected to immigration arrests since June 11, 2025.
App.111-12.

At the time of the November order, the dispute involved 614 aliens.
See App.106. Since then, according to ICE, approximately 329 have been
removed, voluntarily departed, or otherwise been released from custody,
leaving about 285 in detention, about 100 of whom were arrested without
a warrant of any kind and about 241 (about 85%) of whom are subject to
mandatory detention under §1225(b)(2)(A).

III. Proceedings in This Court

Defendants appealed the October and November orders, App.184,
and moved for a stay pending appeal and an administrative stay. In their
motion, Defendants argued that the October and November orders were
barred by 8 U.S.C. §1252(f)(1), which divests district courts of
“jurisdiction or authority to enjoin or restrain the operation” of the

Executive’s immigration arrest and detention authorities” on a class-
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wide basis. See Dkt. 5-1, Mot. for Stay Pending Appeal & Admin. Stay 9-
12. Alternatively, Defendants argued that the district court erred in
releasing aliens who are subject to mandatory detention under
§1225(b)(2). Id. at 12-19. This Court granted an administrative stay of
both orders.

After argument, a divided motions panel granted a partial stay
pending appeal. See Castanion-Nava v. DHS, —F.4th—, 2025 WL
3552514 (7th Cir. Dec. 11, 2025). The panel stayed the October and
November orders to the extent they enjoined the Government’s use of I-
200 warrants and ordered the release of aliens arrested using those
warrants, because such relief impermissibly enjoins the Government’s
operation of §1226(a) in violation of §1252(f)(1). Id. at *6-7, *8.

However, the panel largely refused to stay the orders to the extent
they modified the Decree or ordered release of aliens who had been
arrested without 1-200 warrants. Id. As to the November order in
particular, the panel refused to apply §1252(f)(1) to the Government’s
operation of its mandatory detention authority in §1225(b)(2)(A) and
rejected the Government’s interpretation of that provision. Id. at *8-10 &

n.14. Even so, the panel held that the district court likely erred in
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ordering the mass release of aliens who had not been arrested using I-
200 warrants, because that order contradicts the Consent Decree’s
remedy provisions. Id. at *10.

Judge Kirsch dissented and would have stayed the district court’s
orders in full. Id. at *12-16 (Kirsch, J., dissenting). First, Judge Kirsch
concluded that the district court abused its discretion in modifying the
Decree because it failed to give due regard to separation-of-powers and
democratic accountability principles that restrain use of “institutional
reform” consent decrees like this one. Id. at *13-14. Second, Judge Kirsch
concluded that the October and November orders violated §1252(f)(1). Id.
at *14-15.

SUMMARY OF THE ARGUMENT

The October and November orders are unlawful because they
violated 8 U.S.C. §1252(f)(1), exceeded key limitations on institutional-
reform decrees, and compelled the Government to release hundreds of
aliens who are subject to mandatory detention under 8 U.S.C.
§1225(b)(2)(A) and the Consent Decree. The Court should vacate.

I.A. The October modification order extending the Decree’s

termination date and reimposing the Decree’s injunctive relief for
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another four months violates §1252(f)(1)’s prohibition on class-wide
injunctive relief that restrains the Government’s immigration arrest and
detention authorities. The order imposes class-wide injunctive relief that
restrains the Executive’s operation of its authority to make warranted
arrests under 8 U.S.C. §1226(a), by enjoining ICE’s use of arrest warrants
issued in the field. And the order further restrains §1226(a)’s detention
authority by requiring the release of aliens on terms that contradict the
statute.

That violation alone is sufficient to require vacatur of the October
modification order in full. Regardless, the lower court’s re-imposition of
the Decree’s restrictions on warrantless arrests likewise violates
§1252(f)(1) by forcing the Government to utilize its §1226(a) warranted
arrest authority for any alien whose likelihood of escape cannot be
1mmediately ascertained and documented.

The Government did not forfeit reliance on §1252(f)(1) by entering
into the Consent Decree or otherwise. That provision is jurisdictional and
thus 1s not subject to principles of waiver or forfeiture. Even if the law
were otherwise, Defendants raised the argument below and the district

court ultimately ruled on it. Nor did the Government’s entry into the
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Consent Decree forfeit an §1252(f)(1) objection to the district court’s
extension of that Decree past its set expiration date.

I.B. The October order is doubly flawed because it transgresses key
restrictions on federal-court modification of “institutional reform
decrees.” This Court and the Supreme Court have cautioned that federal
district courts must give due attention to the separation-of-powers and
democratic accountability values implicated by consent decrees through
which public officials try to tie the hands of their successors. The district
court disregarded those principles by straying beyond the parties’
agreement regarding restrictions on the Executive’s warrantless arrest
authority in §1357 and by interpreting and applying the Decree to
restrain the Executive’s exercise of its warranted arrest authority in
§1226.

I1. The November order is unlawful for three reasons: (1) it violates
§1252(f)(1); (2) it directs Defendants to release aliens subject to
mandatory detention under the INA; and (3) it violates the Decree.

A. The November order compelled the Government to release
hundreds of aliens that the Government maintains are subject to

mandatory detention under §1225(b)(2) and temporarily stayed removals
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and voluntary departures. Section 1252(f)(1) forbids such class-wide
injunctive relief, regardless of whether the Government is operating a
covered provision lawfully. Aleman Gonzalez, 596 U.S. at 552.

B. Even if the November order were not barred by §1252(f)(1), it
impermissibly requires the Government to release aliens subject to
mandatory detention under §1225(b)(2)(A). Section 1225 deems all aliens
who are “present in the United States” without admission to be
“applicants for admission,” and it mandates that all such applicants for
admission—except for those otherwise exempted—“shall be detained”
during their removal proceedings. Yet the November order demanded
that the Government release, rather than detain, hundreds of applicants
for admission.

The phrase “seeking admission” in §1225(b)(2) does not undermine
the Government’s interpretation. The statutory text and context make
clear that an alien who is an “applicant for admission” is “seeking
admission” by operation of law. This reading does not render the term
“seeking admission” redundant; read consistent with the provision’s
structure, every portion has independent meaning. Besides, some

redundancy 1s common and not a license to rewrite clear statutory text.
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Barton v. Barr, 590 U.S. 222, 239 (2020). That is especially true because
the Plaintiffs’ interpretation would reimpose the system of preferential
treatment for aliens who unlawfully enter the country that IIRIRA was
meant to eliminate.

This reading of §1225(b)(2) does not render §1226(c) superfluous.
Section 1226(c)’s mandatory detention provisions, including as amended
by the Laken Riley Act, govern a significant swath of aliens who are not
covered by §1225(b)(2)—for example, admitted aliens. Some redundancy
1s not a basis for rewriting §1225(b)(2)’s clear text. Even as to the areas
of overlap, §1226(c) does considerable independent work by prohibiting
the Executive from granting parole to those aliens it covers.

This interpretation of §1225(b)(2) is consistent with Jennings, 583
U.S. 281. Jennings did not address the scope of §§1225 and 1226’s
detention authority. Even so, Jennings characterized §1225(b)(2)
consistently with Defendants’ interpretation as “a catchall provision that
applies to all applicants for admission not covered by §1225(b)(1).” Id. at
287.

C. The November order violates the Decree itself. The Decree

provides for release only for aliens whose arrests were determined to
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violate the Broadcast. The November order impermissibly compels the
Government to release aliens whose arrests were never determined to be
invalid. Further, the November order compelling release of aliens subject
to mandatory detention under §1225(b)(2)(A) violates the Decree insofar
as 1t requires the release of any alien an immigration judge has

determined is subject to mandatory detention under the INA.

STANDARD OF REVIEW

This Court reviews a district court’s modification of a consent
decree and a post-judgment injunction for abuse of discretion. Shakman
v. Clerk of Cook Cnty., 994 F.3d 832, 840 (7th Cir. 2021); see People Who
Care v. Rockford Bd. of Educ., Sch. Dist. No. 205, 171 F.3d 1083, 1087
(7th Cir. 1999). “An error of law is necessarily an abuse of discretion,”
Tsareff v. ManWeb Servs., Inc., 794 F.3d 841, 848 (7th Cir. 2015).

ARGUMENT

1. The October Modification of the Consent Decree Was
Unlawful.

The district court’s October order modifying and extending the
Consent Decree’s termination date is unlawful for two independent
reasons. First, it violates §1252(f)(1)’s limitation on class-wide injunctive

relief against the Government’s arrest and detention authorities under
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the INA. Second, it violates fundamental restrictions on the modification
of “Institutional reform decrees.”

A. The Modification of the Consent Decree Violates
Section 1252(f)(1).

The district court’s modification of the Decree was prohibited by 8
U.S.C. §1252(f)(1). Under the INA, no court but the Supreme Court has
“jurisdiction or authority to enjoin or restrain the operation of the
provisions of [§§1221-31] other than with respect to the application of
such provisions to an individual alien against whom proceedings under
[those provisions] have been initiated.” 8 U.S.C. §1252(f)(1). In other
words, §1252(f)(1) “prohibits lower courts from entering injunctions’—
“on behalf of an entire class of aliens”—“that order federal officials to take
or to refrain from taking actions to enforce, implement, or otherwise carry
out the specified statutory provisions.” Aleman Gonzalez, 596 U.S. at 550-
51. That prohibition governs “[r]egardless of the nature of the action or

claim or of the identity of the party or parties bringing the action.” 8

U.S.C. §1252(H)(1).
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1. The Consent Decree Enjoins and Restrains the
Operation of Section 1226(a)’s Arrest and
Detention Authority.

The October order’s modification and extension of the Decree is
barred by §1252(f)(1). The extension of the Decree is an injunction, for “it
substantially and obviously alters the parties’ pre-existing legal
relationship” by extending the Agreement beyond the period of time for
which the parties had bargained. See Jones-El, 374 F.3d at 543-44. And
the order was not limited to an individual alien; it extended injunctive
relief for the entire class.

The October order also “enjoin[s]” and “restrain[s] the operation” of
a covered provision. 8 U.S.C. §1252(f)(1). An order does so when it
“require[s] officials to take actions that (in the Government’s view) are
not required by [a covered statute] and to refrain from actions that (again
in the Government’s view) are allowed by [that statute].” Aleman
Gonzalez, 596 U.S. at 551. Here, the October order’s modification of the
Consent Decree restrains the operation of the Executive’s arrest and
detention authority under 8 U.S.C. §1226(a)—a covered provision.

a. In the October order, the court held that the Government’s

use of its arrest authority by issuing I-200 warrants in the field violates
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the Decree. App.49 (“ICE failed to substantially comply with the
Agreement by utilizing its [] policy regarding the issuance of I-200s in the
field”). In particular, the court held that the field-issued 1-200 warrants
were invalid and so arrests made pursuant to them were “warrantless”
arrests that violated the Broadcast’s restrictions on warrantless arrests
absent a determination that an alien was likely to escape. App.38. In
addition, the court concluded that ICE’s use of the I-200 warrants
violated the Decree’s separate prohibition on Defendants “tak[ing] any ...
actions, that change or undermine the warrantless arrest or vehicle stop
policies described in the Broadcast.” App.51 (quoting App.151). The court
thus effectively barred ICE from using field-issued 1-200 warrants to
apprehend aliens.

That 1s a direct restraint on the operation of DHS’s §1226(a) arrest
authority, which §1252(f)(1) does not permit. It makes no difference that
the district court disagreed with Defendants’ use of §1226(a)—§1252(f)(1)
applies even if the Government is allegedly operating a covered provision
unlawfully. Aleman Gonzalez, 596 U.S. at 552.

The extension of the Decree also interferes with the Government’s

detention authority under §1226(a). Section 1226(a) authorizes the
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Executive to release a detained alien only on “bond of at least $1,500” or
“conditional parole.” 8 U.S.C. §1226(a)(1)-(2). The Decree, however,
requires that aliens arrested in violation of the Broadcast be released
“without bond or condition of release.” App.153 (emphasis added).

The D.C. Circuit held that §1252(f)(1) applied to bar a district
court’s order in a similar context in N.S. v. Dixon, 141 F.4th 279 (D.C.
Cir. 2025). There, a district court ordered class-wide injunctive relief
prohibiting U.S. Marshals from making civil immigration arrests,
including pursuant to I-200 warrants. Id. at 284. The D.C. Circuit agreed
that the U.S. Marshals lacked authority to make civil immigration
arrests, see id. at 287, but it nonetheless held that the class-wide
injunction violated §1252(f)(1) by “prevent[ing] the Marshals from
arresting and detaining any criminal defendant ... for a suspected civil
immigration violation,” including pursuant to “an ICE detainer and I-200
form,” id. at 289.

The motions panel unanimously agreed that “Defendants are likely
to succeed on their argument that the district court ran afoul of
§1252(f)(1) when it rejected ICE’s use of field-issued I-200 warrants and

re-classified the arrests made pursuant to these warrants as warrantless
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ones.” Castanon-Nava, 2025 WL 3552514, at *7. The panel acknowledged
the lower court’s conclusion that Defendants’ use of I-200 warrants was
“defective” but correctly concluded that “§1252(f)(1) bars an inferior court
from classwide injunctive relief that would interfere with ICE’s operation
of §1226, even if the court believes the government’s application of the
provision is unlawful.” Id. (citing Aleman Gonzalez, 596 U.S. at 550-51).

b.  The October order’s restraint on the Government’s operation
of §1226(a) alone suffices to vacate the October modification order in full.
To be sure, the Decree also restricts ICE’s ability to conduct warrantless
arrests under §1357(a)(2), which is not a covered provision. See App.150,
160-61. But a class-wide injunction that restrains a covered provision
cannot survive just because it also restrains a non-covered provision. In
Dixon, for example, the plaintiff argued that the class-wide injunction in
that case “implicate[d] only §1357—the provision governing warrantless
arrests” because he was “arrested ... without a warrant” and that “there
are multiple instances of the Marshals making civil immigration arrests
without an I-200 form.” 141 F.4th at 290. The D.C. Circuit deemed this
“beside the point” because the class-wide injunction “include[d] arrests

made with a warrant issued pursuant to §1226(a).” Id.
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The same result should obtain here. And that is especially so
because the district court cited ICE’s use of I-200 warrants in the field as
a primary justification for modifying and extending the Decree. See
App.49-51. As Judge Kirsch explained, “[p]art of the district court’s
rationale for extending the decree was faulty: it enjoined the government
from conducting warrant-based arrests in a way the government believes
to be lawful. That’s impermissible under §1252(f)(1), and it means the
modification of the decree in the October 7 order was an abuse of
discretion.” Castanon-Nava, 2025 WL 3552514, at *15 (Kirsch, J.,
dissenting).

c. Regardless, the extension of the Decree violates §1252(f)(1)
even as to its restrictions on warrantless arrests under §1357, even
though §1357 1s not itself a covered provision. Those restrictions require
the Government to use its authority under §1226(a) to “arrest” aliens
“[o]ln a warrant”—at least for any alien whose likelihood of escape cannot
be immediately ascertained and documented. This 1s far from a
“collateral” effect on a covered provision, c¢f. Castanon-Nava, 2025 WL
3552514, at *6; it forces the Executive to obtain I-200 warrants for a

whole class of aliens for whom it otherwise would not have to do so. That
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restraint falls within §1252(f)(1) by compelling the operation of §1226(a)
to issue warrants.

Accordingly, the October order’s modification of the Decree violates
§1252(f)(1) because it enjoins and restrains the operation of a covered
provision on a class-wide basis.

2. Section 1252(f)(1) Is dJurisdictional, and the

Government Did Not Forfeit Its Reliance on That
Provision in Any Event.

The motions panel concluded that “Defendants likely waived their
§1252(f)(1)” objection to the October modification order by “entering into
the Consent Decree” and not raising §1252(f)(1) in “their opposition to
Plaintiffs’ Rule 60(b)(5) motion to modify.” Castanion-Nava, 2025 WL
3552514, at *4, *5.7 That is wrong. Section 1252(f)(1) is a jurisdictional
provision not subject to forfeiture, and the Government did not forfeit its
reliance on §1252(f)(1) in any event.

a.  Section 1252(f)(1) limits the “jurisdiction or authority” of the

lower courts. Because jurisdictional limitations speak to “a court’s

7 The panel thought it “less likely that, by entering into a consent decree
requiring compliance with §1357(a)(2) for warrantless arrests,
Defendants also waived a §1252(f)(1) challenge as to the manner in which
1t effectuates arrests pursuant to I-200 warrants issued under §1226(a).”
Castanon-Nava, 2025 WL 3552514, at *5 n.7.
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power,” a jurisdictional defect “can never be forfeited or waived.” United
States v. Cotton, 535 U.S. 625, 630 (2002) (emphasis added). Thus, “if the
record discloses that the lower court was without jurisdiction,” federal
courts must “notice the defect, although the parties make no contention
concerning it.” Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 95
(1998) (citation omitted).

That §1252(f)(1) strips courts of jurisdiction to grant a particular
form of relief, rather than adjudicate a particular type of case, does not
alter that analysis. Although Ilimits on relief ordinarily are not
jurisdictional, Congress “is free to attach the conditions that go with the
jurisdictional label”—including exemption from forfeiture—to whatever
requirements it chooses. Henderson v. Shinseki, 562 U.S. 428, 435 (2011).
Congress unambiguously did so in §1252(f)(1), which expressly states
that no court “shall have jurisdiction or authority” to grant the specified
relief (emphasis added). Accordingly, that limitation “is jurisdictional ...
because explicit statutory language makes it so.” Venezuela v. Helmerich
& Payne Int’l Drilling Co., 581 U.S. 170, 177 (2017); see, e.g., Rockwell

Int’l Corp. v. United States, 549 U.S. 457, 468 (2007).
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Despite §1252(f)(1)’s express jurisdictional language, the motions
panel thought “there is ample reason to believe” it may be forfeited
because “similar rules limiting the power of the federal courts are
waivable,” like personal jurisdiction, venue, and sovereign immunity.
Castanon-Nava, 2025 WL 3552514, at *5. But personal jurisdiction and
venue are “personal privileges of the defendant.” Leroy v. Great W. United
Corp., 443 U.S. 173, 180 (1979) (emphasis added); see also Ruhrgas AG
v. Marathon Oil Co., 526 U.S. 574, 583-84 (1999) (personal jurisdiction
“protect[s] individual rights” and is a “matter of individual liberty”).
Because they represent “individual right[s],” they “can, like other such
rights be waived.” Ins. Corp. of Ireland v. Compagnie des Bauxites de
Guinee, 456 U.S. 694, 703 (1982). Likewise, the doctrine of sovereign
immunity “confers ‘a personal privilege” on the State “which [it] may
waive at pleasure.” PennFEast Pipeline Co., LLC v. New Jersey, 594 U.S.
482, 506 (2021) (quoting Clark v. Barnard, 108 U.S. 436, 447 (1883)); see
Sossamon v. Texas, 563 U.S. 277, 284 (2011) (sovereign immunity
restricts “federal jurisdiction over suits against unconsenting States”).

Section 1252(f)(1) does not confer any “personal privilege[]” on a

party. Leroy, 443 U.S. at 180. Rather, it “delimits federal court power,”
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Marathon Oil, 526 U.S. at 583, by expressly restricting the “jurisdiction
or authority” of lower courts to order certain relief, 8 U.S.C. §1252(f)(1).
Such restrictions on federal court power are not waivable because they
“serve institutional interests” and “keep the federal courts within the
bounds the Constitution and Congress have prescribed.” Marathon Oil,
526 U.S. at 583; see also Ins. Corp. of Ireland, 456 U.S. at 702. To be sure,
Biden v. Texas held that §1252(f)(1) does not “concern[] subject matter
jurisdiction,” but the Court nevertheless acknowledged that §1252(f)(1)
“no doubt deprives the lower courts of §urisdiction’ to grant classwide
injunctive relief.” 597 U.S. 785, 801 (2022).

b.  Regardless, even if §1252(f)(1) could be forfeited, it was not
here, and the Court should reach it in any event. Defendants raised
§1252(f)(1) before the district court in their memorandum on the district
court’s authority to award equitable relief under the Decree and in their
emergency motion for a stay pending appeal, see Doc. 237 at 4-6; Doc. 249
at 5-6, and the district court ruled on §1252(f)(1) in denying Defendants’
motion for a stay pending appeal, see App.195; Ryan v. Ill. Dep’t of
Children & Family Servs., 185 F.3d 751, 759-60 (7th Cir. 1999)

(considering argument initially made belatedly in district court but
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ultimately considered and ruled upon there). Having twice raised
§1252(f)(1) arguments below, there is no conceivable forfeiture here.

The Supreme Court considered §1252(f)(1) in Aleman Gonzalez
even though the argument was far less developed. The Government did
not raise §1252(f)(1) in one of the two cases on review; in the second, it
referenced §1252(f)(1) in the court of appeals only in a footnote. See Brief
for Respondents 47-48, Garland v. Aleman Gonzalez, No. 20-322 (Dec. 16,
2020). Nor did the Government reference §1252(f)(1) in its petition for a
writ of certiorari, much less include it in the questions presented. See
Petition, Garland v. Aleman Gonzalez, No. 20-322 (Sept. 3, 2020). Even
so, the Supreme Court directed the parties to address §1252(f)(1) in their
merits briefs and resolved the case on that ground alone. Aleman
Gonzalez, 596 U.S. at 546.

Nor did Defendants forfeit their §1252(f)(1) argument with respect
to warrantless arrests “by entering into the Consent Decree.” Castanon-
Nava, 2025 WL 3552514, at *5. Even on Plaintiffs’ and the district court’s
view, the Decree was set to expire on October 7, with the court’s
resolution of the motion to enforce. App.14. So even if entering into the

Decree waived a §1252(f)(1) objection for the Decree’s agreed-upon
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duration, that could not constitute waiver as to Plaintiffs’ later efforts to
extend the Decree over Defendants’ objection. “Entering a consent decree
three years ago is not a waiver of a §1252(f)(1) objection to unforeseen
mjunctions.” Castanion-Nava, 2025 WL 3552514, at *15 (Kirsch, J.,
dissenting).

Besides, applying forfeiture as a result of a prior administration’s
entry into a Decree would be particularly inappropriate, as such Decrees
implicate fundamental principles of separation-of-powers and self-
governance and, as explained below, “[c]lonsent alone is insufficient to
support a commitment by a public official that ties the hands of his
successor.” Evans, 10 F.3d at 478; see Castanon-Nava, 2025 WL 3552514,
at *15 (Kirsch, J., dissenting).

B. The October Modification Order Violates Core
Limitations on Institutional Reform Decrees.

The October order is doubly flawed because it transgresses
fundamental limits on a court’s authority to modify a consent decree—
like this one—entered into by former government officials.

This Court and the Supreme Court have repeatedly highlighted the
unique separation-of-powers and self-governance concerns that arise

from “institutional reform decrees” binding future public officials. See,
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e.g., Horne v. Flores, 557 U.S. 433, 450 (2009). After all, “[t]oday’s
lawmakers have just as much power to set public policy as did their
predecessors,” and “temporary officeholders may not contract away the
basic powers of government to enact laws ... in the same way natural
persons may make enduring promises about their future behavior.”
Evans, 10 F.3d at 478 (“democracy does not permit public officials to bind
the polity forever”). “Recognition of the uniqueness of [institutional
reform litigation] must inform [the] decision whether to grant or deny” a
motion to modify a consent decree involving a branch of government.
Shakman v. City of Chicago, 426 F.3d 925, 934 (7th Cir. 2005); see also
All. to End Repression v. City of Chicago, 742 F.2d 1007, 1019 (7th Cir.
1984); accord Horne, 557 U.S. at 450 (courts must “ensure that
‘responsibility for discharging [the law] is returned promptly” to the
political branches). And in construing such decrees, “[d]Joubts [a]re to be
resolved in favor of leeway for the political branches.” Evans, 10 F.3d at
479.

The district court disregarded these fundamental requirements. As
Judge Kirsch explained, “Plaintiffs settled in exchange for a promise that

the government would conduct warrantless arrests in compliance with
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§1357—not follow their preferred interpretation of other parts of the
immigration laws.” Castanion-Nava, 2025 WL 3552514, at *14 (Kirsch, J.,
dissenting). But the district court went “way beyond” the parties’ bargain
as to §1357 and “tied ICE’s hands not merely as to §1357, but also as to
other parts of the immigration laws.” Id. In particular, “to give force to
an agreement about [§1357], the district court decided the legality of an
ICE practice involving another provision (§1226).” Id. at *13. The court
did not resolve doubts over the Decree’s scope “in favor of leeway for the
political branches,” Evans, 10 F.3d at 479, but instead focused on
ensuring that Plaintiffs received “the benefit of the bargain that they
negotiated for,” App.48, 52—as if this were an agreement between two
private parties. Contra FEvans, 10 F.3d at 477. That was an abuse of
discretion.

The panel majority refused to apply these principles, faulting
Defendants for not trying to modify the Decree under Rule 60(b)(5).
Castanon-Nava, 2025 WL 3552514, at *6. But Defendants had no reason
to file such a motion because the Decree expired on its own terms no later
than October 7. See App.149. The panel also thought concerns about

separation-of-powers and democratic accountability are less weighty here
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because the Decree “is grounded ‘on the existence of a substantial claim
under federal law”—namely, §1357. Castanion-Nava, 2025 WL 3552514,
at *6 (quoting Evans, 10 F.3d at 480). That does not, however, justify the
extending the Decree to an entirely separate statute (§1226), see
Castanon-Nava, 2025 WL 3552514, at *14 (Kirsch, J., dissenting)—
especially not when that extension was forbidden by §1252(f)(1), as the

panel acknowledged.

The October order should be vacated. In that event, the November
order that is wholly predicated upon the October order necessarily fails
too. United States v. Mine Workers, 330 U.S. 258, 295, 303 (1947).
Nonetheless, the November order 1s independently unlawful, as

explained below.

II. The November Release Order Is Unlawful.

The November release order is unlawful in whole or in part for three
independent reasons. First, it i1s barred by §1252(f)(1). Second, the
November order’s directing the Government to release hundreds of aliens
violates 8 U.S.C. §1225(b)(2)’s requirement of mandatory detention.

Third, 1t violates the Decree.
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A. The November Order Violates Section 1252(f)(1).

1. Section 1252(f)(1) prohibits the November order. The order
plainly enters injunctive relief: it “orders” Defendants to release each of
the 614 illegal aliens who is not a “high public safety risk,” and it
prohibits the removal or even voluntary departure of any of those aliens
“until the next business day after their release from custody.” App.111.
That injunctive relief is not limited to an “individual alien,” 8 U.S.C.
§1252(f)(1); the court ordered in a single stroke the release of all aliens
not designated as “high public safety risk[s].” App.111.

The November order also enjoins or restrains “the operation of” a
covered provision. 8 U.S.C. §1252(f)(1). First, the November order enjoins
and restrains the operation of §1226(a) by requiring the Government to
release aliens arrested and detained under that authority.

Second, the order enjoins and restrains the operation of
§1225(b)(2)—another covered provision—Dby prohibiting Defendants from
detaining class members under that provision. The order thus “requires
official[s] ... to refrain from actions that (again in the Government’s view)
are allowed by [that statute].” Aleman Gonzalez, 596 U.S. at 551. It

makes no difference that the district court rejected Defendants’
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interpretation of §1225(b)(2), because §1252(f)(1) applies even if
Defendants allegedly operate a covered provision unlawfully. Id. at 552.

Finally, the November order “restrain[s] the operation” of the
Executive’s removal and voluntary-departure authorities. See 8 U.S.C.
§§1229c¢ (Executive “may permit an alien voluntarily to depart the United
States”); 1231 (authorizing removal of aliens). The lower court’s order
“stays the involuntary removal and ... voluntary departure” not just for
the 13 class members that the parties “agreed ... were arrested in
violation of the [Agreement],” App.105, but for all 614 class members who
are not “high public safety risks,” App.111. That class-wide restraint, too,
violates §1252()(1).

2. The panel majority agreed that the November order
1mpermissibly restrains the Executive’s operation of §1226(a), regardless
of whether the Executive’s operation of that provision is lawful. See
Castanon-Nava, 2025 WL 3552514, at *8 (agreeing that “Defendants
have demonstrated a likelihood of success on this argument for the
reasons already explained”). Nonetheless, the panel refused to apply
these same principles underlying §1252(f)(1) to prohibit the November

order’s restraint on the Government’s operation of the mandatory
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detention authority in §1225(b)(2). Castanion-Nava, 2025 WL 3552514, at
*8. The panel did not dispute that §1252(f)(1) is a covered provision or
that the November order constitutes non-individualized injunctive relief.
Instead, the panel reasoned that §1225(b)(2) “is wholly inapplicable to
the circumstances at hand” because “Defendants do not point to anything
in the factual record to support their contention that the individuals in
question were in fact arrested and detained pursuant to §1225(b)(2)(A).”
Id. at *10 n.14.

That rationale is foreclosed by Aleman Gonzalez. As Judge Kirsch
explained, “[t]his sort of analysis—a court can enjoin the government on
a class-wide basis so long as the government has the law wrong—has
been squarely foreclosed by the Supreme Court.” Castanion-Nava, 2025
WL 3552514, at *15 (Kirsch, J., dissenting). And Aleman Gonzalez left no
room for the panel majority’s apparent theory that a court can bypass
§1252(f)(1) if “the government is wrong enough about the law.” Id. at *15.

Even if the law were otherwise, the panel’s suggestion that
§1225(b)(2) “is wholly inapplicable to the circumstances at hand” has no
merit. Id. at *10 n.14 (majority opinion). At that point in its analysis, the

panel had already decided that the November order was invalid as
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applied to aliens arrested and detained under §1226(a), see id. at *8; “for
those who were arrested without any warrant whatsoever,” §1225(b)(2)
1s the only possible detention authority (putting aside aliens with a final
order of removal).

Because the district court lacked authority to command the class-
wide release of “potential class members,” App.111, regardless of whether
they were arrested with or without an I-200 warrant, this Court should
vacate the November release order.

B. Alternatively, the District Court Erred in Ordering the

Release of Aliens Who Are Subject to Mandatory
Detention Under §1225(b)(2)(A).

Even if the November order did not transgress §1252(f)(1), it was
still unlawful because it compelled the Government to release hundreds
of aliens who are subject to mandatory detention under §1225(b)(2)(A).
Under the plain language of §1225(b)(2), DHS 1is required to detain all
aliens who are present in the United States without admission and are
subject to removal proceedings—regardless of how long the alien has
been in the United States or how far from the border they were detained.
That unambiguous language resolves this question. See Little Sisters of

the Poor Saints Peter & Paul Home v. Pennsylvania, 591 U.S. 657, 676
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(2020) (“Our analysis begins and ends with the text.”). The district court’s
contrary interpretation is incompatible with the statutory text and

subverts Congress’s manifest purpose in adopting §1225(b)(2)(A).

1. The Plain Language of §1225(b)(2) Mandates
Detention of Applicants for Admission.

Section 1225(a) explicitly deems all aliens who are “present in the
United States [and] ha[ve] not been admitted or who arrive[] in the
United States” to be “applicant[s] for admission.” 8 U.S.C. §1225(a)(1).
And “admission” under the INA means not mere physical entry, but
“lawful entry ... after inspection” by immigration authorities. Id.
§1101(a)(13)(A).

Thus, an alien who enters the country without inspection and
admission 1s and remains an applicant for admission, regardless of the
duration of the alien’s presence in the United States or the alien’s
distance from the border. See, e.g., Mejia Olalde v. Noem, 2025 WL
3131942, at *2-3 (E.D. Mo. Nov. 10, 2025); Cirrus Rojas v. Olson, 2025
WL 3033967, at *6, *8 (K.D. Wis. Oct. 30, 2025); Cabanas v. Bondi, 2025
WL 3171331, at *4-6 (S.D. Tex. Nov. 13, 2025); Sandoval v. Acuna, 2025
WL 3048926, at *3-6 (W.D. La. Oct. 31, 2025); Topal v. Bondi, 2025 WL

3486894, at *1-2 (W.D. La. Dec. 3, 2025); Xiaoquan Chen v. Almodovar,
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2025 WL 3484855, at *3-8 (S.D.N.Y. Dec. 4, 2025); Candido v. Bondi,
2025 WL 3484932, at *1-5 (W.D.N.Y. Dec. 4, 2025).
In turn, §1225(b)(2) provides that “an alien who is an applicant for

»” &«

admission” “shall be detained” pending removal proceedings if the “alien

seeking admission is not clearly and beyond a doubt entitled to be
admitted.” 8 U.S.C. §1225(b)(2)(A) (emphasis added). The statute’s use of
“shall” means that detention is mandatory. See Lexecon Inc. v. Milberg
Weiss Bershad Hynes & Lerach, 523 U.S. 26, 35 (1998); Jennings, 583
U.S. at 302 (holding that §1225(b)(2) “mandate[s] detention”). And like
subsection (a), subsection (b)(2) makes no exception for the duration of
the alien’s presence in the country or how far the alien’s incursion into
the country. Therefore, other than those aliens expressly excepted, the
statute’s plain text mandates that DHS detain all “applicants for
admission” who are not “clearly and beyond a doubt entitled to be
admitted.” 8 U.S.C. §1225(b)(2)(A).

Any “potential class member” released by the November order who
satisfies all these criteria—who 1s “present in the United States,” has “not

been admitted,” does not fall within any of the exceptions to

§1225(b)(2)(A), and has not established that he or she is “clearly and
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beyond a doubt entitled to be admitted”—is therefore subject to
mandatory detention under §1225. Id.
2. The District Court’s Decision Disregards the

Clear Text of §1225(b)(2)(A) and Congressional
Intent.

Relying on its prior decision, the district court read §1225(b)(2)
narrowly to apply only to aliens who are actively trying to gain admission
to the United States, not all those present without admission. See Patel,
2025 WL 2996787, at *7-8. That reading cannot be reconciled with the
statute.

a. Section 1225(b)(2)(A)’s reference to aliens
“seeking admission” does not limit the

provision to aliens taking affirmative steps
to gain admission.

The phrase “seeking admission” in §1225(b)(2)(A) does not limit
that provision to applicants for admission who are taking affirmative
steps to gain admission to the United States. Contra Patel, 2025 WL
2996787, at *7-8. Instead, the statute makes clear that an alien who 1s
an “applicant for admission”—including those residing unlawfully in the
United States without active efforts to gain admission—is nevertheless

“seeking admission” and subject to mandatory detention.
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1. Section 1225(b)(2)(A) requires the detention of an “applicant
for admission, if the examining officer determines that [the] alien seeking
admission is not clearly and beyond a doubt entitled to be admitted.” The
statutory text and context show that being an “applicant for admission”
1s a means of “seeking admission.” In other words, every “applicant for
admission” 1s inherently and necessarily “seeking admission.” No
additional affirmative step is necessary.

Section 1225(a) provides that “[a]ll aliens ... who are applicants for
admission or otherwise seeking admission or readmission ... shall be
inspected.” 8 U.S.C. §1225(a)(3) (emphasis added). The word “[o]therwise’
means ‘in a different way or manner[.]” Texas Dep’t of Hous. & Cmty.
Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 519, 535 (2015) (quoting
Webster’s Third New International Dictionary 1598 (1971)); Att’y Gen. v.
Wynn, 104 F.4th 348, 354 (D.C. Cir. 2024). The phrase “or otherwise” thus
“operates as a catchall: the specific items that precede it are meant to be
subsumed by what comes after the ‘or otherwise™ clause. Kleber v.
CareFusion Corp., 914 F.3d 480, 482-83 (7th Cir. 2019); see Villarreal v.
R.J. Reynolds Tobacco Co., 839 F.3d 958, 963-64 (11th Cir. 2016) (en

banc) (“or otherwise” means “the first action is a subset of the second
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action”). Being an “applicant for admission” 1s thus a particular “way or
manner” of seeking admission, such that any alien who is an “applicant
for admission” is “seeking admission” for purposes of §1225(b)(2)(A).
“Seeking admission” thus includes not only aliens who “entered the
United States with visas or other entry documents before their presence
became lawful,” but also aliens who “entered unlawfully or [were] paroled
into the United States but were deemed constructive applicants for
admission by operation of section 235(a)(1) of the Act.” Matter of Lemus-
Losa, 25 1. & N. Dec. 734, 743 n.6 (BIA 2012) (emphases omitted). As a
result, “many people who are not actually requesting permission to enter
the United States in the ordinary sense are nevertheless deemed to be
‘seeking admission’ under the immigration laws.” Id. at 743. For example,
an alien who previously unlawfully entered the United States and is
never admitted, departs, and subsequently submits a literal application
for admission to the United States—by, for example, applying for a visa—
1s deemed to be “again seek[ing] admission” to the United States. Id. at
743-44 & n.6 (emphasis added) (quoting and discussing 8 U.S.C.
§1182(a)(9)(B)(1)(I)-(II)). Mere presence without admission is seeking

admission “by operation of law.” Id.
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This dispenses with the district court’s example of “[sJomeone who
enters a movie theater without purchasing a ticket.” Patel, 2025 WL
2996787, at *8. Even if such a person would not be understood to be
“seeking admission’ to the theater,” id., §1225(a)(1) “deem/[s]” aliens who
are “present in the United States who ha[ve] not been admitted” to be
“applicant[s] for admission,” 8 U.S.C. §1225(a)(1) (emphasis added), and
§1225(a)(3) establishes that “applicants for admission” are “seeking
admission.” Sturgeon v. Frost, 587 U.S. 28, 47 (2019) (recognizing that

»” &

“deem” 1s used when “it is necessary to establish a legal fiction” “to treat
(something) as if ... it were really something else”).

The panel majority acknowledged that §1225(a)(3) “suggest[s] that
‘applicants for admission’ are those ‘seeking admission.” Castanon-Nava,
2025 WL 3552514, at *9. But the panel ultimately gave no weight to
§1225(a)(3) because Congress “could easily have included noncitizens
who are ‘seeking admission’ within the definition [of ‘applicant’ for
admission’] but elected not to do so.” Id. That reasoning fundamentally
misapprehends §1225(a)(3): That provision does not equate “applicant for

admission” with aliens “seeking admission”; it provides only that being

an “applicant for admission” is one “way or manner” of seeking admission.

51



Case: 25-3050 Document: 28 RESTRICTED  Filed: 01/05/2026  Pages: 198

Supra, pp. 49-50. “Seeking admission” is a broader category, which is why
Congress would not have included “seeking admission” within
§1225(a)(1)’s definition of “applicant for admission.”

That understanding is consistent with the everyday meaning of the
statutory terms. One may “seek” something without “applying” for it—
one who 1is “seeking” happiness is not “applying” for it. But one applying
for something is necessarily seeking it. Compare Webster’'s New World
College Dictionary 69 (4th ed.) (“apply” means “[t]o make a formal
request (to someone for something)”), with id. at 1299 (“seek” means “to
request, ask for”); accord Mejia Olalde, 2025 WL 3131942, at *3 (“To
‘seek’ 1s a synonym of to ‘apply’ for.”). For example, a person who is
“applying” for admission to a college or club is “seeking” admission to the
college or club. See American Heritage Dictionary of the English
Language 63 (1980) (“apply” means “[t]o request or seek employment,
acceptance, or admission” (emphasis added)). Likewise, an alien who is
“applying” for admission to the United States (i.e., an “applicant for
admission”) is necessarily “seeking admission” to the United States.

Accord Cirrus Rojas, 2025 WL 3033967, at *8 (finding the language
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“seeking admission” to be “best read as simply another way of referring
to aliens who are applicants for admission”).

All of this confirms that neither the duration of an alien’s unlawful
presence in the United States nor his distance from the border when
apprehended alters the legal reality that an “applicant for admission” is
“seeking admission.” “Congress knows how to limit the scope” of the INA
“geographically and temporally when it wants to.” Mejia Olalde,
2025 WL 3131942, at *4. For example, §1225(b)(1) may apply to aliens
“arriving in the United States” or who have not “been physically present
in the United States continuously for [a] 2-year period.” 8 U.S.C.
§1225(b)(1). So, “[i]f Congress meant to say that an alien no longer is
‘seeking admission’ after some amount of time in the United States,
Congress knew how to do so.” Mejia Olalde, 2025 WL 3131942, at *4. It
did not. To the contrary, §1225(a)(1)’s inclusion of both aliens “arriving”
and those “present in the United States” confirms that all aliens who are
not admitted are “applicants for admission,” regardless of the length of
their presence in the country.

None of this is to say, however, that “seeking admission” has no

meaning beyond “applicant for admission.” As §1225(a)(3) shows, being
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an “applicant for admission” is only one “way or manner”’ of “seeking
admission”—not the exclusive way. Supra, pp. 49-50. For example, lawful
permanent residents returning to the United States are not “applicants
for admission” but they still may be deemed to be “seeking admission” in
some circumstances. See 8 U.S.C. §1101(a)(13)(C). Stowaways, too, are
not “applicants for admission” but are still subject to inspection for
admissibility. See 8 U.S.C. §§1182(a)(6)(D); 1225(a)(2). And given the
complexity of the statutory scheme and IIRIRA’s amendments,
Congress’s use of the phrase “or otherwise seeking admission” ensured
that all aliens would be subject to §1225(a)’s requirement—including
aliens who entered before IIRIRA’s effective date.

1. Defendants’ reading does not render the term “seeking
admission” redundant of the phrase “applicant for admission” in
§1225(b)(2)(A); the structure of §1225(b)(2)(A) demonstrates that each
phrase has independent meaning. Contra Patel, 2025 WL 2996787, at *7,
Castanon-Nava, 2025 WL 3552514, at *9.

Section 1225(b)(2)(A) contains a primary (operative) clause,
modified by two prefatory clauses offset by commas. The operative clause

requires detention of aliens “seeking admission” who cannot show their
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admissibility (“if the examining immigration officer ..., [then] the alien
shall be detained”). That clause’s mandate is modified by two prefatory
clauses. The first excludes aliens covered by subparagraphs (B) and (C).
8 U.S.C. §1225(b)(2)(A) (“[s]Jubject to...”). Like the first, the second
prefatory clause narrows the operative clause to a subset of “case[s]”—
namely, “in the case of an alien who 1s an applicant for admission.” Id.
Section 1225(b)(2) thus lays out a general command (the operative
clause), and then qualifies that directive: “[I]f an alien seeking admission
1s not clearly and beyond a doubt entitled to be admitted,” then “the alien
shall be detained”—but only if the alien is not covered by subparagraphs
(B) or (C) and the alien is seeking admission by being “an applicant for
admission” under §1225(a)(1). No portion of the statute is redundant.
Even if the law were otherwise, the canon against surplusage “is
not a silver bullet.” Rimini St., Inc. v. Oracle USA, Inc., 586 U.S. 334, 346
(2019). “[R]edundancies are common in statutory drafting—sometimes in
a congressional effort to be doubly sure, sometimes because of
congressional inadvertence or lack of foresight, or sometimes simply
because of the shortcomings of human communication.” Barton, 590 U.S.

at 239. Thus, the Supreme Court “has often recognized: ‘Sometimes the
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better overall reading of a statute contains some redundancy.” Id.
(quoting Rimini St., 586 U.S. at 346). For that reason, “the surplusage
canon ... must be applied with statutory context in mind,” United States
v. Bronstein, 849 F.3d 1101, 1110 (D.C. Cir. 2017), and “redundancy in
one portion of a statute is not a license to rewrite or eviscerate another
portion of the statute contrary to its text,” Barton, 590 U.S. at 239.

These principles apply with full force here. Under a straightforward
reading of the statute, being an “applicant for admission” is “seeking
admission.” Even if that reading produced some redundancy in
§1225(b)(2)(A), that is “not a license to rewrite” §1225 “contrary to its
text.” Barton, 590 U.S. at 239. And that is especially true where that
rewriting would be so clearly contrary to Congress’s objective in passing
the law. See Schutte v. Ciox Health, LLC, 28 F.4th 850, 862-63 (7th Cir.
2022) (rejecting canon against surplusage where statutory language had
made Congress’s meaning “crystal clear”).

The panel majority disagreed on the theory that the Supreme Court
“presume(s] [an] interpretation is incorrect” if it produces redundancy.
Castanon-Nava, 2025 WL 3552514, at *9 (purporting to quote Bilski v.

Kappos, 561 U.S. 593, 607-08 (2010)). Neither the quoted language nor
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anything like it appears in Bilski. That is no surprise given the Supreme
Court’s contrary instruction in Rimini Street and Barton.

b. The district court’s narrow interpretation of
§1225(b)(2)(A) subverts congressional intent.

The district court’s reading of §1225(b)(2)(A) is not only textually
baseless, but it also subverts IIRIRA’s express goal of eliminating
preferential treatment for aliens who enter the country unlawfully. See
King v. Burwell, 576 U.S. 473, 492 (2015) (rejecting interpretation that
would lead to result “that Congress designed the Act to avoid”); N.Y. State
Dep’t of Soc. Servs. v. Dublino, 413 U.S. 405, 419-20 (1973) (“We cannot
interpret federal statutes to negate their own stated purposes.”).

1. Prior to 1996, the INA treated aliens differently based on
whether the alien presented at a port of entry or evaded inspection and
entered the United States illegally. Hurtado, 29 1. & N. Dec. at 222-23;
see Hing Sum v. Holder, 602 F.3d 1092, 1099-100 (9th Cir. 2010) (same).
“Entry” referred to “any coming of an alien into the United States,” 8
U.S.C. §1101(a)(13) (1994), and whether an alien had physically entered
the United States (or not) “dictated what type of [immigration]
proceeding applied” and whether the alien would be detained pending

those proceedings, Hing Sum, 602 F.3d at 1099.
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At the time, the INA “provided for two types of removal proceedings:
deportation hearings and exclusion hearings.” Hose v. INS, 180 F.3d 992,
994 (9th Cir. 1999) (en banc). An alien who arrived at a port of entry
would be placed in “exclusion proceedings and subject to mandatory
detention, with potential release solely by means of a grant of parole.”
Hurtado, 29 1. & N. Dec. at 223; see 8 U.S.C. §§1225(a)-(b), 1226(a) (1995).
By contrast, an alien who evaded inspection and physically entered the
United States would be placed in deportation proceedings. Hurtado, 29 1.
& N. Dec. at 223; Hing Sum, 602 F.3d at 1100. Aliens in deportation
proceedings, unlike those in exclusion proceedings, “were entitled to
request release on bond.” Hurtado, 29 1. & N. Dec. at 223 (citing 8 U.S.C.
§1252(a)(1) (1994)).

Thus, the INA’s prior framework distinguishing between aliens
based on “entry” had

the ‘unintended and undesirable consequence’ of having

created a statutory scheme where aliens who entered without

inspection ‘could take advantage of the greater procedural

and substantive rights afforded in deportation proceedings,’

including the right to request release on bond, while aliens

who had ‘actually presented themselves to authorities for
inspection’ ... were subject to mandatory custody.

Hurtado, 29 1. & N. Dec. at 223 (emphasis added) (quoting Martinez v.
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Att’y Gen., 693 F.3d 408, 413 n.5 (3d Cir. 2012)); see Hing Sum, 602 F.3d
at 1100 (similar); H.R. Rep. No. 104-469, pt. 1, at 225 (1996) (“House
Rep.”) (“[I]llegal aliens who have entered the United States without
inspection gain equities and privileges in immigration proceedings that
are not available to aliens who present themselves for inspection.”).

Congress abolished that old regime in enacting IIRIRA in 1996 and
adopting the provisions that are now codified in 8 U.S.C. §1225. Among
other things, Congress sought to “ensure[] that all immigrants who have
not been lawfully admitted, regardless of their physical presence in the
country, are placed on equal footing in removal proceedings under the
INA.” Torres v. Barr, 976 F.3d 918, 928 (9th Cir. 2020) (en banc).

To that end, IIRIRA eliminated the prior focus on physical “entry”
and replaced it with lawful “admission” as the touchstone. IIRIRA
defined “admission” to mean “the lawful entry of the alien into the United
States after inspection and authorization by an immigration officer.” 8
U.S.C. §1101(a)(13)(A) (emphasis added). In other words, the
immigration laws no longer distinguish between aliens based on whether
they manage to evade detection and enter the country without

permission. Instead, the “pivotal factor in determining an alien’s status”
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1s “whether or not the alien has been lawfully admitted.” House Rep. 225
(emphasis added); see Hing Sum, 602 F.3d at 1100 (similar).

1. The lower court’s interpretation would resurrect the regime
Congress sought to bury. It would require detention for those who present
themselves for inspection at a port of entry in compliance with law, yet
grant bond hearings to aliens who evade immigration authorities, enter
the United States unlawfully, and remain here unlawfully for years until
an involuntary encounter with immigration authorities. That is exactly
the “perverse incentive to enter” unlawfully, DHS v. Thuraissigiam, 591
U.S. 103, 140 (2020), that IIRIRA sought to eradicate. This Court should
reject any interpretation that 1s so transparently subversive of
Congress’s explicit objective. King, 576 U.S. at 492.

Defendants’ reading, by contrast, not only adheres to the statute’s
text and congressional intent but also brings the statute in line with the
longstanding “entry fiction” principle that courts have employed for well
over a century to avoid giving favorable treatment to aliens who have not
been lawfully admitted. Under that doctrine, all “aliens who arrive at
ports of entry ... are treated for due process purposes as if stopped at the

border,” including aliens “paroled elsewhere in the country for years
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pending removal” who have developed significant ties to the country.
Thuraissigiam, 591 U.S. at 139 (quoting Shaughnessy v. United States ex
rel. Mezei, 345 U.S. 206, 215 (1953)).

For example, Kaplan v. Tod, 267 U.S. 228 (1925), held that an alien
who was paroled for nine years into the United States was still “regarded
as stopped at the boundary line” and “had gained no foothold in the
United States.” Id. at 230; see also Mezei, 345 U.S. at 214-15. The “entry
fiction” thus prevents favorable treatment of aliens who have not been
admitted—including those who have “entered the country clandestinely.”
Yamataya v. Fisher, 189 U.S. 86, 100 (1903). IIRIRA sought to implement
that same principle with respect to detention. Defendants’ reading is true
to that purpose; the district court’s reading subverts it.

1i. To be sure, Defendants previously operated under a narrower
application of §1225(b)(2)(A), such that aliens present in the United
States who had entered without admission were instead detained under
§1226(a). But see 8 C.F.R. §235.3(b)(1)(ii) (requiring detention of
applicants for admission pending removal proceedings “in accordance
with section 235(b)(2) of the Act”). But past practice cannot justify

disregarding clear statutory language. Armstrong v. Exceptional Child
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Ctr., Inc., 575 U.S. 320, 329 (2015). Indeed, the Supreme Court has
rejected longstanding government interpretations that it has deemed
incompatible with the INA specifically. See Pereira v. Sessions, 585 U.S.
198, 204-05, 208-09 (2018). Therefore, this Court must interpret the
statute “as written.” Henry Schein, Inc. v. Archer & White Sales, Inc., 586
U.S. 63, 68 (2019); see Mejia Olalde, 2025 WL 3131942, at *5 (rejecting
the prior interpretation of §1225(b)(2) as “nontextual” and unsupported
by any “thorough, reasoned analysis”); Cirrus Rojas, 2025 WL 3033967,
at *9 (“Prior administrations’ generous interpretation of these laws ... do

not and cannot rewrite it.”).

3. Section 1226(c) Does Not Support the District
Court’s Reading.

Defendants’ interpretation does not render superfluous §1226(c),
which contains a separate mandatory detention provision for certain
criminal aliens. Although §1226(c) and §1225(b)(2) overlap for some
aliens, each provision has independent effect. Mere overlap is no basis to
rewrite unambiguous statutory text.

a. As a threshold matter, Defendants’ interpretation of
§1225(b)(2)(A) does not render §1226(a)’s discretionary detention

authority superfluous. Section 1226(a) authorizes the Executive to
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“arrest[] and detain[]” any “alien” pending removal proceedings but
provides that the Executive also “may release the alien” on bond or
conditional parole. 8 U.S.C. §1226(a). That provision provides the
detention authority for those aliens who are not “applicants for
admission” subject to §1225(b)(2)(A)—that is, aliens who were previously
admitted to the United States but are now deportable and subject to
Section 240 proceedings. For example, the detention of any of the
multitude of aliens who have overstayed their visas is governed by
§1226(a), because those aliens were admitted.

b.  Likewise, Defendants’ reading of §1225(b)(2)(A) does not
render §1226(c) superfluous. As described above, §1226(c) is the
exception to §1226(a)’s discretionary detention regime, and it requires
the Executive to detain “any alien” who is deportable or inadmissible for
having committed specified offenses or engaged in terrorism-related
actions. See 8 U.S.C. §1226(c)(1)(A)-(E). Like §1226(a), subsection (c)
applies to significant groups of aliens not encompassed by §1225(b)(2).

1. Section 1226(c)(1) requires the Executive to detain aliens who
were admitted to the United States and have since become “deportable.”

See 8 U.S.C. §1226(c)(1)(B). By contrast, §1225(b)(2) has no application
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to admitted aliens. Next, §1226(c)(1) requires detention of aliens who are
“inadmissible” for certain reasons. See 8 U.S.C. §1226(c)(1)(A), (D), (E).
Here, too, §1226(c) sweeps more broadly than §1225(b)(2), because the
referenced grounds cover aliens who are inadmissible but were
erroneously admitted. See 8 U.S.C. §1227(a), (a)(1)(A) (providing for
removal of “[alny alien ... in and admitted to the United States,”
including “[a]ny alien who at the time of entry or adjustment of status
was within one or more of the classes of aliens inadmissible by the law
existing at the time” (emphasis added)).

1.  Section 1226(c) also differs from §1225(b)(2) in another crucial
way—it narrows the circumstances under which aliens may be released
from mandatory detention. IIRIRA allows the Executive to “temporarily”
parole aliens subject to mandatory detention under §1225(b)(2) “on a
case-by-case basis.” Id. §1182(b)(5). Section 1226(c)(1) takes that option
off the table for aliens who have also committed the offenses or engaged
in the conduct specified in §1226(c)(1)(A)-(E). As to those aliens, §1226(c)
prohibits their parole and authorizes their release only if “necessary to
provide protection to” a witness or a similar person “and the alien

satisfies the Attorney General that the alien will not pose a danger to the
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safety of other persons or of property and is likely to appear for any
scheduled proceeding.” 8 U.S.C. §1226(c)(4).

111. The Government’s reading also does not render superfluous
Congress’s recent amendment of §1226(c) through the Laken Riley Act.
Contra Patel, 2025 WL 2996787, at *8. That law requires mandatory
detention of aliens who are “inadmissible” under 8 U.S.C. §1182(a)(6)(A),
(a)(6)(C), or (a)(7). See 8 U.S.C. §1226(c)(1)(E)(1)-(i1). As with the other
grounds of “inadmissibility” listed in §1226(c), both (a)(6)(C) and (a)(7)
may apply to inadmissible aliens who were admitted in error, as well as
those never admitted. See Mejia Olalde, 2025 WL 3131942, at *4 (noting
that “the Laken Riley Act may apply to situations where §1225 might
not” (citing 8 U.S.C. §1182(a)(6)(C)(1))). Again, §1225(b)(2) has no
application to aliens admitted in error.

To be sure, the Laken Riley Act’s application to aliens who are
inadmissible under §1182(a)(6)(A)—for being “present ... without being
admitted or paroled”—overlaps with §1225(b)(2)(A). But again,
“[r]ledundancies are common in statutory drafting” and are “not a license

to rewrite or eviscerate another portion of the statute contrary to its text.”

Barton, 590 U.S. at 239; see also Mejia Olalde, 2025 WL 3131942, at *4
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(“[E]ven assuming there were surplusage, that cannot trump the plain
meaning of §1225(b)(2).”). Moreover, the canon against surplusage is
“weak” when applied, as here, to “acts of Congress enacted at widely
separated times.” Mejia Olalde, 2025 WL 3131942, at *5; see Cirrus
Rojas, 2025 WL 3033967, at *9 (“[L]egislation passed in 2025 has little
bearing on the meaning of legislation enacted in 1996.”). And it is
especially weak where, as here, there will be overlap under any possible
reading of the statute. See Microsoft Corp. v. 141 Ltd. P’ship, 564 U.S. 91,
106 (2011) (“The canon against superfluity assists only where a
competing interpretation gives effect ‘to every clause and word of a
statute.” (quoting Duncan v. Walker, 533 U.S. 167, 174 (2001)). Some
overlap i1s thus unavoidable.

Despite the overlap, as explained above, §1226(c) still does
independent work by preventing the Executive from releasing the
specified criminal aliens on parole. Supra, pp. 9-10. In fact, Congress’s
desire to further limit the parole power with respect to criminal aliens
was one reason it enacted the Laken Riley Act. The Act was adopted in
the wake of a heinous murder committed by an inadmissible alien who

was “paroled into this country through a shocking abuse of that power,”
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171 Cong. Rec. at H278 (daily ed. Jan. 22, 2025) (Rep. McClintock), and
an abdication of the Executive’s “fundamental duty under the
Constitution to defend its citizens,” id. at H269 (Rep. Roy). The Act thus
reflects a “congressional effort to be double sure,” Barton, 590 U.S. at 239,
that unadmitted criminal aliens are not paroled into the country through
an abuse of the narrow parole authority.

4. The Supreme Court’s Decision in Jennings Does
Not Undermine Defendants’ Interpretation.

Defendants’ interpretation is also consistent with the Supreme
Court’s decision in Jennings, 583 U.S. 281. Contra Patel, 2025 WL
2996787, at *6. Jennings reviewed a Ninth Circuit decision that applied
constitutional avoidance to “impos[e] an implicit 6-month time limit on
an alien’s detention” under §§1225(b) and 1226. 583 U.S. at 292. The
Court held that neither provision is so limited. Id. at 292, 296-306. In
reaching that holding, the Court did not—and did not need to—resolve
the precise groups of aliens subject to §1225(b) or §1226. Nonetheless,
consistent with Defendants’ reading, the Court recognized in its
description of §1225(b) that “Section 1225(b)(2) ... serves as a catchall
provision that applies to all applicants for admission not covered by

§1225(b)(1).” Id. at 287.
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To be sure, Jennings described the detention authorities in
§§1225(b) and 1226, and in that context summarized §1226 as applying
to aliens “already in the country”:

In sum, U.S. immigration law authorizes the Government to
detain certain aliens seeking admission into the country
under §§1225(b)(1) and (b)(2). It also authorizes the
Government to detain certain aliens already in the country

pending the outcome of removal proceedings under §§1226(a)
and (c).

583 U.S. at 289; see also id. at 288 (characterizing §1226 as applying to
aliens “once inside the United States”). But “[t]he language of an opinion
1s not always to be parsed [like the] language of a statute,” and instead
“must be read with a careful eye to context.” Nat’l Pork Producers Council
v. Ross, 598 U.S. 356, 373-74 (2023) (quoting Reiter v. Sonotone Corp.,
442 U.S. 330, 341 (1979)). When describing the scope of §1226 in
particular, the Court refers to aliens “present in the country” who are
removable under 8 U.S.C. §1227(a)—a provision that applies only to
admitted aliens. Jennings, 583 U.S. at 288. Defendants’ interpretation
accords with that understanding: it allows that §1226 is the exclusive
source of detention authority for the substantial category of aliens who

are were admitted into the United States but are now deportable.
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Moreover, nothing in the quoted language from Jennings suggests
that §1226 is the sole detention authority for every “alien[] already in the
country,” and the passage’s use of the word “certain” conveys the
opposite. Indeed, even if the quoted language i1s ambiguous, uncertain
dictum 1s insufficient to displace a statute’s text and a manifest
congressional purpose. That is especially so here because Jennings’s
holding did not require resolving the precise scope of §§1225(b) and 1226.

5. The Consent Decree Incorporates the INA’s
Definition of Mandatory Detention.

The district court also reasoned that the Government’s
interpretation of §1225(b)(2)—announced in July 2025—would have been
“unforeseeable at the time the Consent Decree was executed,” and class
members “never would have entered into the Consent Decree” had they
“known that defendants would take the position that all foreign nationals
who are arrested for alleged violations of the immigration laws are
subject to mandatory detention.” App.110. That is a non-sequitur.
Regardless of what class members may or may not have anticipated, the
parties chose to peg the availability of relief under the Agreement to the
meaning of the INA’s detention provisions. See App.153 (prohibiting

relief for class members “subject to mandatory detention pursuant to the
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[INA]”). Having explicitly incorporated the INA by reference, that
statute’s actual meaning controls—not the Plaintiffs’ (mistaken)
perception of it.

Nor does the Government’s interpretation “nullify[] the [Decree’s]
remedial provision.” App.110. The settlement class includes aliens not
subject to §1225(b)(2)—for example, aliens who have overstayed their
visas. App.148. Indeed, the class definition is not even limited to aliens
but includes anyone “arrested without a warrant for a civil violation of
the U.S. immigration laws.” Id. A lawful alien (or citizen) likewise could
obtain relief. That some class members may be ineligible for release is
the entire point of the Decree’s exclusion for those subject to mandatory

detention.

The district court’s interpretation §1225(b)(2)(A) is unsupported by
that provision’s text, history, and precedent. So even if the November
order’s class-wide restraint on the Government’s operation §1225(b)(2)(A)
were not barred by §1252(f)(1), it cannot order the Government to release

aliens the statute requires be detained.
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C. At a Minimum, the November Order Violates the
Consent Decree.

Even if the November order did not violate federal law, it still 1s
invalid because it transgresses the terms of the Decree it purports to
enforce.

1.  The Decree provides for the release of a class member but only
upon a determination by the Parties or the Court ... that a Class Member
was so arrested contrary to the terms of the Agreement.” App.153. The
November order, however, directed the release of hundreds of aliens
without determining that any of their arrests were impermissible under
the Decree. See App.108 (relief is “reasonably necessary ... to preserve
possibility of [] receiving relief ... if ... plaintiffs prove, that they were
arrested in violation of the Decree” (emphasis added)); see Castanon-
Nava, 2025 WL 3552514, at *10 (“no such determination has been made
for the approximately 442 ‘potential class members’ who were the subject
of the November 13 order”).

That relief is incompatible with the Decree’s terms, as the panel
unanimously concluded. Castanion-Nava, 2025 WL 3552514, at *10; id.
at *15 (Kirsch, J., dissenting). Nor is it justified by the Decree’s provision

that the district court may “provide any equitable remedies not otherwise
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specified in this Agreement,” App.155, as that general power cannot
“override the specific remedy the parties agreed to in Section IV(E),”
Castanon-Nava, 2025 WL 3552514, at *10; see also id. at *15 (Kirsch, J.,
dissenting).

2. The November order separately violates the Decree insofar
as it requires the release of aliens an immigration judge has determined
are “subject to mandatory detention under the [INA].” App.153.8 The
Decree expressly provides that “[a] ruling from an immigration judge
that places a Class Member within the exception contained in subsection
3.a. ... shall, for the purposes of this agreement only, be binding upon the
Parties and not subject to collateral review by the District Court under
the Conflict Resolution procedures of Section V.” App.154. Thus, the
November order contradicts the Decree to the extent it orders the release
of any potential class member an immigration judge has determined to
be subject to mandatory detention, including under §1225(b)(2). That is

true even 1if §1252(f)(1) did not apply to Defendants’ operation of

8 According to ICE, about 30 of the approximately 285 aliens remaining
in detention as of January 1 have had an immigration judge decide they
are subject to mandatory detention.
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§1225(b)(2) because the Decree expressly prohibits “collateral review by

the District Court” of an immigration judge’s detention decision. Id.

CONCLUSION

This Court should vacate the district court’s orders.
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UNITED STATES DISTRICT COURT
FOR THE Northern District of lllinois — CM/ECF NextGen 1.8 (rev. 1.8.3)
Eastern Division

Margarito Castanon Nava, et al.
Plaintiff,
V. Case No.: 1:18-cv-03757
Honorable Jeffrey | Cummings
Department of Homeland Security, et al.
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Tuesday, October 7, 2025:

MINUTE entry before the Honorable Jeffrey | Cummings: For the reasons stated
in the accompanying Memorandum Opinion and Order, plaintiffs' motion to enforce court
order regarding settlement agreement, [164], is granted as to the claims of twenty—two
class members and denied as to the claims of the remaining four class members. Plaintiff
motion to modify the final approval order enforcing the terms of settlement, [177], is
granted on the terms stated in the Opinion. Among other things, the term of the parties'
settlement agreement is extended to 2/2/26 and defendants are ordered to comply with
specified certification and reporting deadlines. This case is set for an in—court status
hearing on 11/12/25 at 11:00 a.m. Mailed notice (cc, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site at www.ilnd.uscourts.gov.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

MARGARITO CASTANON NAVA, )
et al., )
)

Plaintiffs, ) No. 18-cv-3757
)

V. ) Judge Jeffrey I. Cummings

)
DEPARTMENT OF HOMELAND )
SECURITY, et al., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

I. INTRODUCTION
In 2018, five individual plaintiffs (Margarito Castaiion Nava, John Doe, Miguel Cortes

Torres, Guillermo Hernandez Hernandez, and Erick Rivera Sales) and two organizational
plaintiffs (the Illinois Coalition for Immigrant and Refugee Rights and Organized Communities
Against Deportations) filed this class action lawsuit against defendants including the Department
of Homeland Security (DHS) and the U.S. Immigration and Customs Enforcement (ICE)' to
ensure that ICE complies with its statutory obligations under 8 U.S.C. §1357(a)(2) when
conducting warrantless arrests of persons who have not obtained lawful immigration or
citizenship status in the United States.> After the Court (then Chief Judge Pallmeyer) denied

ICE’s motion to dismiss, the parties agreed to settle this case. The Court certified a settlement

! Plaintiffs also named Kristi Noem (Secretary of DHS), Todd Lyons (Acting Director of ICE), and Sam
Olson (Acting Field Office of the ICE Chicago Field Office) as defendants in this lawsuit. For purposes
of this Memorandum Opinion and Order, the Court will refer to defendants collectively as “ICE” unless
otherwise noted.

? As the Department of Justice has done in a recent filing, this Court will use the term “foreign national”
as equivalent to the statutory term “alien” within the Immigration and Nationality Act (“INA”). See 8
U.S.C. §1101(a)(3) (defining “alien” as “any person not a citizen or national of the United States.”);
Noem v. Patel, No. 25 C 11180 (N.D.I11. Sept. 16, 2025) (Dckt. #8 at 1 n.1).

! App.4
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class and granted final approval of the parties’ settlement agreement (the “Agreement”) on
February 8, 2022. The Agreement imposed several obligations on ICE related to arrests of
persons without a warrant for a civil violation of U.S. immigration laws within ICE’s Chicago
Area of Responsibility (namely, the states of Illinois, Indiana, Wisconsin, Missouri, Kentucky,
and Kansas). The Agreement had a three-year term that was set to expire on May 12, 2025,
unless enforcement provisions within the Agreement triggered its extension.

The parties agree that they were able to resolve any disputes concerning ICE’s
compliance with the Agreement during the first two-and-one-half years of its term. However,
shortly after the second Trump Administration began in late January 2025, plaintiffs’ counsel
received multiple reports from class members alleging that ICE agents had arrested them without
warrants in violation of the Agreement and the governing law (8 U.S.C. §1357(a)(2)). After
trying, without success, to resolve their disputes with ICE, plaintiffs filed their motion to enforce
the Court’s order regarding the parties’ Agreement. (Dckt. #164).

Plaintiffs’ motion, as supplemented, asserts that ICE has engaged in repeated, material
violations of the Agreement and it seeks relief on behalf of twenty-six class members who
plaintiffs claim were subjected to unlawful warrantless arrests. To be clear, plaintiffs do not
challenge ICE’s authority to make targeted arrests of foreign nationals with administrative arrest
warrants issued pursuant to 8 C.F.R. §§236.1(c)(9), 1236.1(c)(9). Nor do plaintiffs challenge the
authority of ICE and other law enforcement authorities to arrest foreign nationals with judicial
arrest warrants issued in connection with alleged violations of federal and state criminal laws.
ICE, in its response to plaintiffs’ motion, asserts that ICE agents had valid administrative
warrants to arrest roughly half of the persons in question and that ICE officers properly executed

warrantless arrests of the remainder.

> App.5
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Plaintiffs have also filed a motion pursuant to Rule of Civil Procedure 60(b) to modify
the final approval order enforcing the terms of the Agreement. (Dckt. #177). Plaintiffs assert
that ICE failed to substantially comply with the Agreement by: (1) virtue of repeated, material
violations described in the preceding paragraph; (2) instructing its agents to circumvent the
requirements of the statute governing warrantless arrests by having them create post-hoc
warrants in the field for individuals who were already under arrest; and (3) declaring (through its
principal legal advisor) on June 11, 2025 that ICE’s obligations under the Agreement were
terminated despite the fact that the Agreement—by its terms—is still in effect by virtue of
plaintiffs’ pending motion to enforce. Plaintiffs urge the Court to extend the term of the
Agreement by three years and to impose additional obligations on ICE. ICE, in response, denies
that its officers violated the Agreement, asserts that plaintiffs failed to meet the requirements of
Rule 60(b), and further asserts that the Agreement already expired at the time its legal advisor
made his June 11, 2025 declaration.

Finally, on September 26, 2025, plaintiffs filed a “notice of additional violations of
consent decree and request for status conference” in which plaintiffs allege that ICE has engaged
in over twenty-five additional violations of the Agreement in connection with “Operation
Midway Blitz,” a major on-going immigration enforcement campaign targeting the Chicagoland
area. (Dckt. #199 at 2). Plaintiffs further noted that they have received over seventy additional
referrals of potential violations of the Agreement. (/d. at 2-3). On September 30, 2025,
plaintiffs filed a “supplemental notice of consent decree violations” in which they allege that ICE
has “dramatically escalated” its enforcement in Chicago in violation of the Agreement. (Dckt.
#205). On October 1, 2025, ICE filed a “brief response to plaintiffs’ notice of additional

violations of consent decree and supplemental notice of consent decree violations” in which it
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generally disputed plaintiffs’ allegations, noted that plaintiffs had made no attempt to meet and
confer with ICE regarding the allegations in the notice and supplemental notice, and requested an
opportunity to file a more fulsome response after appropriations funding the continued operation
of the Department of Justice has been restored. (Dckt. #208).
II. SUMMARY OF RULINGS

After considering the parties’ submissions and their presentations at the June 27, 2025
oral argument, the Court finds as follows. First, the Court finds that plaintiffs have shown by a
preponderance of the evidence that ICE arrested twenty-two out of the twenty-six claimant class
members without a warrant in violation of the Agreement and the requirements of 8 U.S.C.
§1357(a)(2). The Court orders ICE to provide relief to those individuals under the terms of the
Agreement and to pay the attorney’s fees that plaintiffs incurred in bringing their motion to
enforce. Second, the Court, in its discretion, finds that plaintiffs have met their burden under
Rule 60(b)(5) of showing that a modification of the Agreement is warranted because ICE has
failed to substantially comply with its terms. The Court, however, finds that plaintiffs’ proposed
modifications to the Agreement are not suitably tailored to address ICE’s non-compliance.
Instead, the Court will extend the Agreement until February 2, 2026, which corresponds to the
number of days between the date that ICE unequivocally ceased its compliance with the
Agreement (June 11, 2025) and the date of this Memorandum Opinion and Order to provide
plaintiffs with the full three-year term of the Agreement for which they bargained. The Court
will also adjust the reporting requirements imposed on ICE to better ensure that plaintiffs can
track ICE’s compliance with the Agreement.

In the sections that follow, the Court will provide: an overview of federal immigration

law as it bears on the matters at issue (Section III); the procedural history of this case (Section
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IV); a description of the parties’ Agreement (Section V); an assessment of plaintiffs’ motion to
enforce and an evaluation of the claim of each class member who seeks relief (Section VI); an
assessment of plaintiffs’ motion to modify and an explanation of why the relief awarded is
suitably tailored to address ICE’s violation of the Agreement (Section VII); and the procedure
regarding how the alleged violations of the Agreement in plaintiffs’ notice and supplemental
notice will be handled by the Court (Section VIII).
III.OVERVIEW OF FEDERAL IMMIGRATION LAW

Courts have long recognized that the federal government “has broad, undoubted power
over the subject of immigration and the status of aliens.” Arizona v. United States, 567 U.S. 387,
394 (2012). “Congress, by virtue of the Immigration and Nationality Act (INA), has authorized
the Department of Homeland Security, through Immigration and Customs Enforcement, to carry
out federal immigration law,” which “includes [the] authority to interview, arrest, and detain
removable aliens.” Lopez-Lopez v. Cnty. of Allegan, 321 F.Supp.3d 794, 796 (W.D.Mich. 2018).
As a general rule, it is not a crime for a removable foreign national to remain present in the
United States. Arizona, 567 U.S. at 407.> Nonetheless, immigration officers are authorized to
interrogate any foreign national or person believed to be a foreign national as to his or her right
to be or remain in the United States without the need for a warrant. See 8 U.S.C. §1357(a)(1).
Moreover, ICE officers have the regulatory authority to “briefly detain” a person for questioning
if they have a reasonable suspicion that the person being questioned is a foreign national illegally

in the United States. See 8 C.F.R. §287.8(b)(2).

3 As the Ninth Circuit has explained, “[a] migrant who is illegally present in the United States may have
committed a civil violation—by overstaying a visa, changing her student status, or acquiring prohibited
employment—or a criminal violation, by entering the country illegally.” Reynaga Hernandez v. Skinner,
969 F.3d 930, 938 (9th Cir. 2020).
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When a foreign national is suspected of being removable, a federal official issues an
administrative document called a “Notice to Appear” (“NTA”). Arizona, 567 U.S. at 407 (citing
8 U.S.C. §1229(a)); Vasquez Perez v. Decker, No. 18-CV-10683 (AJN), 2019 WL 4784950, at
*1 (S.D.N.Y. Sept. 30, 2019) (noting that the NTA is the charging document in the removal
proceedings). At the time of an NTA’s issuance (or at any time thereafter until the removal
proceedings are completed), the Attorney General—through specified ICE agents—may issue a
warrant of arrest known as a Form [-200 that provides authority for the arrest of the foreign
national named in the NTA. Arizona, 567 U.S. at 407 (citing 8 U.S.C. §1226(a)); 8 C.F.R.
§§236.1(b), 1236.1(b). Furthermore, “[t]he cancellation of a notice to appear also cancels any
outstanding warrants issued by the Attorney General for the alien’s arrest.” Sagr v. Holder, 580
F.3d 414, 422 (6th Cir. 2009), quoting 8 C.F.R. §239.2(e); see 8 C.F.R. §239.2 (listing grounds
for the cancellation of NTAs).

If no federal warrant has been issued, ICE officers “have more limited authority” to arrest
persons whom they believe to be foreign nationals. Arizona, 567 U.S. at 408. In particular, the
governing statute (8 U.S.C. §1357(a)(2)) and corresponding regulation (8 C.F.R.
§287.8(¢c)(2)(i1)) allow ICE agents to make warrantless arrests only where they have a reasonable
belief that the alien “is likely to escape before a warrant can be obtained.” Arizona, 567 U.S. at
408. As the Supreme Court has observed, “the deportation process ordinarily begins with a
warrantless arrest” by an ICE agent. Reno v. Flores, 507 U.S. 292, 307 (1993). Thus, despite
the ability of ICE officers to issue and obtain arrest warrants, warrantless arrests of foreign

nationals are more common. /d.
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IV.THE PROCEDURAL HISTORY OF THIS LAWSUIT

Plaintiffs’ claims in this lawsuit arose from Operation Keep Safe, which was a large-scale
ICE enforcement action that occurred in the Chicago area during a weeklong period in May
2018. See Nava v. Dept. of Homeland Security, 435 F.Supp.3d 880, 885 (N.D.III. 2020). ICE
reportedly made 156 arrests during that operation, including the arrests of 106 people (including
the individual plaintiffs) for whom ICE agents lacked an arrest warrant. /d. The parties refer to
these warrantless arrests of individuals who were encountered by ICE agents while in the
community and previously unknown to ICE as “collateral arrests.” Id.; (Dckt. #164 at 7).
Plaintiffs alleged that ICE agents arrested and detained each individual plaintiff without making
an individualized determination that he or she was “likely to escape before a warrant c[ould] be
obtained for [the] arrest” in violation of 8 U.S.C. §1357(a)(2). Nava, 435 F.Supp.3d at 885.

After the Court denied ICE’s motion to dismiss, the parties began settlement negotiations
in mid-2020. The parties had one settlement conference over which the undersigned (then a
Magistrate Judge) presided, and they thereafter continued to negotiate, exchange updated
settlement proposals, and submit eleven joint reports regarding the status of their settlement
negotiations. Ultimately, the parties made a deal, and they executed their Settlement Agreement
on November 30, 2021.

Judge Pallmeyer granted preliminary approval of the parties’ Agreement on December 1,
2021. (Dckt. #149). Thereafter, Judge Pallmeyer certified a settlement class consisting of all
current and future persons arrested without a warrant for a civil violation of U.S. immigration
laws within the ICE Chicago Field Office’s Area of Responsibility. (Dckt. #158 at 4). She then
granted plaintiffs’ motion for final approval on February 8, 2022, after finding that the

Agreement was a final, fair, reasonable, adequate and binding release of the claims of plaintiffs
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and class members that was negotiated at arms-length between parties who were represented by

experienced counsel under court supervision. (Dckt. #158). The Court’s final approval order

states that “[t]he terms of the Settlement Agreement shall be deemed incorporated herein as if

explicitly set forth and shall have the full force of an order of this Court.” (/d., at 5).

V. THE PARTIES’ SETTLEMENT AGREEMENT

The parties’ Agreement, in pertinent part, provides as follows:

Broadcast Statement of Policy—Section IV.A (Dckt. #155-1 at 6-7, 18-20)

The Agreement included a Broadcast Statement of Policy (“Broadcast™) that
was to be issued to ICE officers nationwide and which articulated the standards
for how ICE officers are to conduct warrantless arrests in a manner that is
consistent with 8 U.S.C. §1357(a)(2).

In particular, the Broadcast provides that:

(1) officers are required before making a warrantless arrest to have probable
cause that the individual is in the United States in violation of U.S. immigration
law and that the individual is likely to escape before a warrant can be obtained
for the arrest;

(2) when determining “likelihood of escape,” ICE officers are required to
consider the totality of the circumstances, including the officer’s ability to
determine the person’s identity; knowledge of that individual’s prior escapes or
evasions of immigration authorities; attempted flight from an ICE officer; and
the person’s ties to the community (such as a family, home, or employment);

(3) ICE officers must document the facts and circumstances surrounding a
warrantless arrest in the narrative section of the foreign national’s I-213 Form*
as soon as practicable; and

(4) the documentation must include: a statement that the foreign national was
arrested without a warrant; the location of the arrest and the nature of the
location where the arrest took place (e.g., residence, business, etc.); whether the
foreign national is connected to the location (e.g., are they an employee of the
business or resident of the home); the foreign national’s ties to the community,
if known at the time of the arrest; and the specific, particularized facts

4 «“A Form 1-213, or a ‘Record of Deportable/Inadmissible Alien’ . . . is an ‘official record’ prepared by
immigration officials when initially processing a person suspected of being in the United States without

legal permission.” Punin v. Garland, 108 F.4th 114, 119 (2d Cir. 2024) (cleaned up).

App.11
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supporting the conclusion that the foreign national was likely to escape before
a warrant could be obtained. (Dckt. #155-1 at 6, 18-19).

Notably, the Broadcast requires that “[i]nformation learned post-arrest relevant
to custody determination should be documented separately from the
information relevant to likelihood of escape known at the time of the
warrantless arrest.” (/d. at 19);

e Training—Section IV.B (/d. at 7-8)

ICE was required to adopt, or to amend, current training materials to ensure
compliance with the terms of the Broadcast. (/d. at 7);

e Compliance Reporting and Production—Section IV.D (/d. at 8-9)

ICE was required to provide plaintiffs’ counsel (on a monthly basis) with copies
of all I-213s related to warrantless arrests conducted pursuant to 8 U.S.C.
§1357(a)(2), including vehicle stops resulting in such warrantless arrests,
conducted in the Northern District of Illinois. (Dckt. #155-1 at 8);

e Motions to Enforce—Section V.C (/d. at 11)

The parties may move to enforce the Agreement through a motion to enforce
after their efforts to attempt to resolve their dispute(s) have proven
unsuccessful. Plaintiffs may bring a motion to enforce to address either
“allegations of individual violations” (under Section V.A) or “allegations of
repeated, material violations” (under Section V.B). In addition to providing
relief for individual class members, the Court has the discretion to provide any
equitable remedies not otherwise specified if it grants a motion to enforce based
on allegations of repeated, material violations. (/d.). In addition, plaintiffs’
counsel shall be entitled to recover their reasonable attorney’s fees and costs for
any successful motion to enforce if the Court finds that ICE’s position was not
substantially justified. (/d. at 12);

e Remedies for Class Members—Section IV.E (/d. at 9-10)

Class members who are arrested contrary to the terms of the Agreement and are
in ICE custody shall be released from custody on their own recognizance
without posting bond as soon as practicable subject to certain exceptions (such
as where the class member is subject to mandatory detention pursuant to the
INA). Class members who were arrested contrary to the terms of the
Agreement and who were released on conditions including that they post bond
shall have their bond payments reimbursed and any conditions of release lifted
subject to listed exceptions. (/d. at 9); and
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e Duration of the Agreement—Section III.A (/d. at 5)

Section III.A provides that: “This Agreement shall be enforceable for a period
of three years from the Effective Date; after which time, absent a pending
motion to enforce its terms, the Agreement shall automatically terminate and
dissolve without further action. If a motion to enforce under Section V.A. of
this Agreement is pending at the time the Agreement would otherwise
terminate, all other obligations will cease and the only issue remaining will be
the resolution of the pending motion. (/d.).

The parties agree that the Agreement’s effective date was May 13, 2022 and that the
Agreement’s three-year term would have expired on May 12, 2025 unless the expiration of its
term was tolled by Section III.A of the Agreement. However, the parties dispute the current
status of the Agreement based on their differing interpretations of Section III.A. Plaintiffs assert
that the Agreement remains in full force and effect pending the resolution of their motion to
enforce because they filed their motion under Section V.B (“allegations of repeated, material
violations”). ICE asserts that all obligations under the Agreement have ceased and that the only
issue remaining is the resolution of plaintiffs’ motion to enforce. (Dckt. #184 at 15).

The Court agrees with plaintiffs’ interpretation for the reasons stated at oral argument,
(Dckt. #197 at 8-15). To recap, the Agreement provides, and the parties agree, that the
interpretation of the Agreement is construed in accordance with federal common law. (Dckt.
#155-1 at 13); see United States v. Rand Motors, 305 F.3d 770, 774 (7th Cir. 2002) (“A
settlement agreement is essentially interpreted as a contract. In this case, federal law controls the
interpretation of the agreement . . . and we therefore apply federal common law rules of contract
interpretation.”) (cleaned up). “The principle that a contract is construed to give effect to all of

its provisions does not exempt contracts with the United States.” First Nationwide Bank v.

United States, 431 F.3d 1342, 1347 (Fed.Cir. 2005); Bell/Heery v. United States, 739 F.3d 1324,
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1331 (Fed.Cir. 2014) (“A contract must also be construed as a whole and in a manner that gives
meaning to all of its provisions and makes sense.”) (cleaned up).

The first sentence of Section III.A provides that the Agreement shall be enforceable for a
three-year period after the effective date and shall terminate and dissolve without further action
“absent a pending motion to enforce its terms.” (Dckt. #155-1 at 5). The second sentence
provides that if a motion to enforce under Section V.A for “allegations of individual violations”
is pending at the time the Agreement would otherwise terminate, “all other obligations will cease
and the only issue remaining will be the resolution of the pending motion.” (/d.). The clear
meaning of Section III.A, taken as a whole, is that a pending motion to enforce the Agreement
under Section V.B for “allegations of repeated, material violations” leaves the Agreement in
effect until the motion is ruled upon. The contrary construction urged by ICE would require the
Court to give no effect to the qualifying language of the second sentence of Section III.A
(namely, the reference to a “motion to enforce filed under Section V.A”) such that the sentence
would read as follows: “If a motion to enforce is pending at the time the Agreement would
otherwise terminate, all other obligations would cease and the only remaining issue remaining
will be the resolution of the pending motion.” Such an interpretation is rejected because it would
violate the principle that a contract must be construed “in a manner that gives meaning to all of
its provisions.” Bell/Heery, 739 F.3d at 1331 (cleaned up).

VL.PLAINTIFFS’ MOTION TO ENFORCE

In their motion to enforce, as supplemented, plaintiffs explicitly assert that ICE and its
agents have engaged in “repeated, material violations™ as defined in Section V.B of the
Agreement and they seek relief on behalf of twenty-six class members whom they claim were

subjected to warrantless arrests in violation of terms of the Agreement. (Dckt. #164 at 8, 33-36).
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The majority of the alleged violations concern class members who were impacted by a federal
law enforcement operation entitled “Operation Safeguard 2025 that was conducted from
January 26, 2025 through January 31, 2025 in the Chicago and surrounding suburbs to apprehend
foreign nationals. (Dckt. #174-1 at 4). Twelve other class members were impacted by a
February 7, 2025 mass arrest at a restaurant in Liberty, Missouri.

Plaintiffs assert that each class member was subjected to a warrantless arrest that failed to
comply with the Agreement’s requirement that ICE officers have facts supporting probable cause
that the class member was “likely to escape before a warrant can be obtained for his arrest.”
ICE asserts a two-pronged rebuttal. First, ICE asserts that it did, in fact, have probable cause to
believe that the class members that it admits were subjected to a warrantless arrest were likely to
escape before a warrant could be obtained for their arrests. Second, ICE asserts that arrests of
the remaining class members were not warrantless arrests because ICE agents prepared and
served Form 1-200 warrants® on these class members at the scene of their arrest. ICE further
asserts that its agents were exercising their statutory authority to question the foreign nationals,
who were not actually arrested until the 1-200s were prepared, signed, and served.

In reply, plaintiffs reiterate that ICE lacked probable cause at the time of the arrests to

show that the class members who were subjected to a warrantless arrest were likely to escape

before a warrant for their arrest could be obtained. Plaintiffs further assert that ICE agents lack

> The evidence shows (and plaintiffs do not dispute) that ICE had sufficient probable cause to believe that
the class members were in the United States in violation of U.S. immigration laws based on one or more
sources of evidence: the verbal admissions of the class member, documentation produced by the class
member to the ICE agents, and biometric confirmation of the class member’s identity. See, e.g., Orellana
v. Nobles Cnty., 230 F.Supp.3d 934, 945 (D.Minn. 2017) (foreign national’s “admission regarding his
immigration status provided probable cause for the first half of what §1357(a)(2) demands.”).

6 «“A Form I-200, which is entitled ‘Warrant of Arrest,” is an administrative arrest warrant issued against
aliens for civil immigration violations by an authorized immigration officer.” Chavez v. McFadden, 843
S.E.2d 139, 143 n.1 (N.C. 2020) (citing 8 C.F.R. §236.1(b)(1); 8 U.S.C. §1226).
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legal authority to issue Form I-200 warrants to foreign nationals (such as the class members)
whom they encounter in the field. Thus, according to plaintiffs, any arrests made pursuant to
these invalid Form 1-200 warrants must be treated as warrantless arrests, and these arrests were
not valid warrantless arrests because ICE lacked sufficient evidence that the class members were
likely to escape before a valid warrant could be obtained.

The parties agree that plaintiffs must prove each alleged violation of the Agreement by a
preponderance of the evidence. (Dckt. #197 at 29-30). The parties also agree that this Court has
the authority to resolve plaintiffs’ motion to enforce.

A. The Class Members Whom the Parties Agree Were Subjected to Warrantless
Arrests.

The parties agree that fourteen class members were subjected to a warrantless
arrest. (Dckt. ##197 at 44; 173 at 34). These class members include the twelve individuals who
were arrested in Liberty, Missouri on February 7, 2025 (Imelda Minquis Villaseca, Jesus
Espinoza-Magana, Sandra Julieta Jurado-Castaneda, Uriel Windell Campechano-Pelayo, Julio
Corona-Guerrero, Cristino Moso-Portillo, Pastor Martinez-Manzanarez, Victor Espinoza-
Magana, Gustavo Robles-Lopez, Nazario Tiburcio-Patricio, Reymundo Mauricio-Agustin, and
Silvia Cerda-Sajuan) (“the Liberty 12°); and Senen Becerra Hernandez. The parties also agree
that ICE did not have a warrant for another class member (Julio Noriega), but they dispute
whether he was arrested by ICE or even had any contact with ICE agents.

1. The Claims of the Liberty 12.

a. The facts regarding the February 7, 2025 Liberty, Missouri arrests.

The facts regarding the February 7, 2025 mass arrests of the Liberty 12 at El Potro

restaurant in Liberty, Missouri are drawn from the declaration of ICE Special Agent in Charge

Mark Zito, (Dckt. #173-2), the affidavit of Francisco De La Torre, the restaurant owner, (Dckt.
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#166-15), security video footage from inside the restaurant on February 7, 2025, (Dckt. #176),
and screenshots taken from the security video footage, (Dckt. #166-21).

ICE targeted the El Potro restaurant because it believed that a foreign national with a
felony narcotics conviction was employed there. (Dckt. #173-2 at 5). ICE officers approached
the restaurant on February 7, 2025, to apprehend that suspect. (/d.).

The restaurant owner provided the following testimony in his affidavit. (Dckt. #166-15
at 1-6). Ataround 10:50 a.m. on February 7, 2025, shortly after he arrived to prepare to open
the restaurant, the owner observed approximately six armed persons who appeared to be law
enforcement standing across the dining area and several others who were standing outside and
seemingly surrounding the restaurant. Once he identified himself as the owner, one of the
officers told him that they were from ICE, they were looking for a person, and asked if they
could try to find them. The owner, who observed approximately fifteen officers, did not feel that
he could refuse the officer’s request and he told the officers that they could set up in one of the
open concept dining rooms. The officers proceeded to do so and an officer asked the owner if he
could bring his employees in one at a time. The owner then brought in his employees and did
not tell them that they had the option not to speak with the ICE agents.

The security video footage, (Dckt. #176), confirms that the employees entered the dining
room one at a time, had brief interactions with the agents, and then certain employees were
seated in booths within the dining room with armed agents stationed at each entry/exit to the
room, (Dckt. #166-21 at 3-5). At one point, an agent approached one of the female employees,
Silvia Cerda-Sajuan (“Silvia C.”), who was seated in a booth, pulled her out of her seat,

handcuffed her, and walked her out of the dining area. (/d. at 3-4).” Additional employees were

"1ICE officers determined that Silvia was a previously removed foreign national who was subject to
mandatory detention under Section 241 of the INA. (Dckt. #173-2 at 6).
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brought into the dining room and seated in booths until approximately ten employees were
present. An agent walked in with a laptop and set up a table at one end of the dining room where
the employees were seated. Roughly ten minutes later, (Dckt. #176 at 41:03), two workers who
were not seated in the dining room tried to exit out the back door to the restaurant. Four ICE
agents got out of their cars and ushered the employees back into the restaurant. Agents were
thereafter stationed at a back door for the remainder of the video and at another exit for the
majority of the video, effectively blocking any restaurant employee from being able to leave.
Eventually, an eleventh employee was brought in and seated in the dining room. None of the
workers in the dining room got out of their seats unless they were with an agent.

The owner further testified that an agent approached him and asked if those were all of
his employees. After the owner said yes, the agent checked the office and the storeroom to
verify the owner’s statement. According to the owner, the agent then asked him to retrieve the
employment-related documents for his employees, and the owner brought two boxes from the
office. The officer took the boxes and said he would bring them back. Ultimately, the officers
escorted each of the eleven employees from the dining room outside, handcuffed them, and
placed them into vans because ICE determined that the employees had no valid immigration
status. (Dckt. #173-2 at 6). According to the timestamps on the video footage, nearly two hours
elapsed between the time the first employees were seated in the booths in the dining room and
when the last employee was taken outside and handcuffed.

b. The evidence establishes that the Liberty 12 were placed under arrest during
the course of their detention in the dining room.

As stated above, ICE agents had the regulatory authority to “briefly detain” employees at
the El Potro restaurant for questioning if they had a reasonable suspicion that they were foreign

nationals who were illegally in the United States. See, e.g., United States v. Mejia-Flores, No.
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8:11CR375, 2012 WL 525485, at *6 (D.Neb. Feb. 16, 2012). At the same time, courts have long
recognized that what begins as “[a]n investigative detention may escalate into a full-blown
arrest.” United States v. Moya-Matute, 735 F.Supp.2d 1306, 1326 (D.N.M. 2008). A person has
been “seized” within the meaning of the Fourth Amendment, and is therefore under arrest “only
if, in view of all of the circumstances surrounding the incident, a reasonable person would have
believed that he was not free to leave.” United States v. Tyler, 512 F.3d 405, 409-10 (7th Cir.
2008) (cleaned up).

Here, the evidence shows that the employees would have reasonably believed that they
were not free to leave after they were questioned by the armed ICE officers and seated within the
dining room. To recap, the employees were directed by their employer to the dining room to
speak to the ICE officers one at time; they were thereafter seated in a relatively small, confined
room with armed officers posted at both possible exit points; other armed officers were posted at
the front and rear entrances of the restaurant; the employees left the dining room only when
escorted by an agent; two other workers who were not seated in the dining room attempted to
leave the restaurant but were stopped from doing so by agents; and the employees watched an
agent handcuff one of their colleagues and remove her from the dining room. Moreover, the
period of detention—spanning multiple hours—was not “brief”” and neither the owner nor
anyone else informed the employees that they were free to leave or otherwise had the option to
decline to answer the ICE officers’ questions.

A number of courts have similarly found that employees were “seized” during workplace
encounters with ICE officers under analogous circumstances where the employees were confined
within the work site with armed officers guarding the exits to prohibit them from leaving. See,

e.g., Perez Cruz v. Barr, 926 F.3d 1128, 1134 (9th Cir. 2019); Mejia-Flores, 2012 WL 525485,
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at *8; United States v. Bernal, No. 8:10CR338, 2011 WL 1103360, at *9 (D.Neb. Mar. 23,
2011); Illinois Migrant Council v. Pilliod, 531 F.Supp. 1011, 1018-19 (N.D.IIL. 1982).
c. The I-213 forms prepared immediately following the arrests do not (with one
exception) include any facts that would provide probable cause that the
Liberty 12 were likely to escape before a warrant could be obtained for their
arrest.

ICE prepared 1-213 forms immediately following the arrests of the Liberty 12, (see Dckt.
#166-16), that were submitted to the immigration court and obtained by plaintiffs. (Dckt. #164
at 12). Although these I-213s documented that all of the employees were foreign nationals who
are within the United States illegally, that fact—standing alone—does not provide probable
cause that the employees were likely to flee before a warrant could be obtained. See, e.g.,
Moreno v. Napolitano, 213 F.Supp.3d 999, 1007 (N.D.I11. 2016) (“Nor can it be the case that,
simply by being potentially removable, an alien must be deemed to be likely to evade detention
by ICE. Such a reading would render the limitations on warrantless arrest created by 8 U.S.C.
§§1226(a) and 1357(a)(2) meaningless.”); United States v. Pacheco-Alvarez, 227 F.Supp.3d 863,
872, 889-90 (S.D.Ohio 2016) (holding that ICE lacked reason to believe that defendant posed a
risk to escape notwithstanding his admission that he “was born in Mexico and did not have any
documentation that would allow him to reside in the United States.”).

Furthermore, none of the class members’ I-213 forms (except one) contains facts
establishing that the ICE officers had probable cause to believe that the employees were
reasonably likely to escape before a warrant could be obtained for their arrest. To the contrary,
the [-213s indicated (correctly) that the employees were gainfully employed and that they
cooperated with the ICE officers by providing information about their immigration status. These

facts weigh against a likelihood of escape. See, e.g., Pacheco-Alvarez, 227 F.Supp.3d at 890

(listing relevant factors); United States v. Hernandez-Hernandez, No. 3:18-CR-00009-GFVT,
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2018 WL 6517437, at *5 (E.D.Ky. Dec. 11, 2018) (citing Pacheco-Alvarez); United States v.
Bautista-Ramos, No. 18-CR-4066-LTS, 2018 WL 5726236, at *7 (N.D.Iowa Oct. 15, 2018),
report and recommendation adopted, No. 18-CR-4066-CJW, 2018 WL 5723948 (N.D.lowa
Nov. 1, 2018). Along these lines, the [-213 of one of the employees (Nazario Tiburcio-Patricio)
was conspicuously blank in the space where ICE was to describe “[t]he specific, particularized
facts supporting the conclusion that the alien was likely to escape before a warrant could be
obtained.” (Dckt. #166-16 at 57).

The one exception is for Silvia C. Her initial I-213 reflects that she refused to identify
herself when questioned by ICE, her identity was determined on the scene by analyzing her
fingerprints on a mobile fingerprint scanner, and ICE determined that she had a prior expedited
removal from the United States to Mexico. (Dckt. #166-18 at 45). Plaintiffs’ counsel essentially
acknowledged these facts at oral argument. (Dckt. #197 at 35 (“it was only after they took her
ID, looked things up, that they at some point determined that she, too, had a removal order from
decades ago.”). As the Eighth Circuit has held, “previous removal for illegal entry establish[es]
probable cause that [a foreign national] may escape before a warrant could issue,” United States
v. Puebla-Zamora, 996 F.3d 535, 538 (8th Cir. 2021), due to the prospect that the foreign
national could face felony charges for Reentry of Removed Aliens pursuant to 8 U.S.C. §1326.
(See Dckt. #166-18 at 46 (noting that an agent “advised [Silvia C.] in the Spanish language that
she was being arrested for Unlawful Re-Entry After Deportation.”)).

d. The supplemental I-213 forms produced in March 2025 are immaterial to the
likelihood of escape inquiry because they reflect information that the ICE
agents did not know at the time they arrested the Liberty 12.
Within a week after ICE officers arrested the Liberty 12, plaintiffs’ counsel learned of the

arrests, notified defense counsel that they considered the arrests to be violations of the
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Agreement, and requested that ICE produce the Liberty 12°s I-213 forms. (Dckt. #164-15 at 8—
10). ICE eventually prepared supplemental I-213 forms for the Liberty 12 on March 7, 2025,
produced them to plaintiffs’ counsel three days later on March 10, and it is unclear whether ICE
would have prepared and produced these forms if plaintiffs had not brought the alleged
violations to ICE’s attention. (Dckt. ##164-15 at 1; 166-18; 197 at 46-47). In any event, ICE
asserts that these supplemental 1-213 forms establish that multiple members of the Liberty 12 had
a likelihood of escape because: (a) four employees had I-9 forms® that were supported by
fraudulent documents (including social security cards) related to their identity; (b) six employees
had missing [-9 forms or corresponding supporting documentation; (c) one employee’s [-9 form
was under an alias name; and (d) another employee (Silvia C.) was found to have illegally re-
entered the United States after having been previously removed. (Dckt. #173 at 32-33).

Although it may well be reasonable for ICE officers to believe that foreign nationals who
are “alerted to the fact of a Social Security fraud investigation . . . would not be likely to either
remain or return to his place of employment,” there is no persuasive evidence that the ICE agents
were actually aware of the above discrepancies with the class members’ I-9 forms and supporting
documentation at the time the officers arrested the Liberty 12. Indeed, although the video
footage shows officers thumbing through and pulling certain file folders, just a few minutes
before the first of the remaining eleven individuals was removed and handcuffed, an officer can
be heard asking, “Can you ask the owner to come here and help us find [unintelligible] [-9s.”

(Dckt. #176 at 1:16:50). The owner never appears to return to the dining room to assist or to

8 «An I-9 form is an employment eligibility verification form that all U.S. employers are required to
complete and retain for each individual they hire for employment in the United States. The employer
must indicate on the form that identity documents have been examined and appear to be genuine.” Mejia-
Flores, 2012 WL 525485, at *1 n.1.
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bring additional documents and, shortly thereafter, ICE officers removed the remaining members
of the Liberty 12 and handcuffed them.

As such, because the information regarding the 1-9 forms and documentation was not
known to ICE at the time of the arrests, it did not provide the required probable cause that the
Liberty 12 (with the exception of Silvia C.) were likely to escape before a warrant could be
obtained for their arrest. See, e.g., Hernandez-Hernandez, 2018 WL 6517437, at *6 (refusing to
consider evidence of defendant’s felony of reentry after deportation when determining whether
ICE had probable cause of his likelihood of escape under §1357(a)(2) when that evidence was
not known at the time of his arrest). As the Broadcast made clear, “[i]n considering ‘likelihood
of escape,” an ICE Officer must consider the totality of circumstances known to the officer
before making the arrest.” (Dckt. #155-1 at 18 (emphasis added) & at 19 (“Information learned
post-arrest relevant to custody determination should be documented separately from the
information relevant to likelihood of escape known at the time of the warrantless arrest.”)).

In sum: plaintiffs have proven by a preponderance of the evidence that the Liberty 12
(with the exception of Silvia C.) were subjected to warrantless arrests in violation of the
Agreement.

2. The claim of Senen Becerra Hernandez.

The evidence pertaining to the claim of class member Senen Becerra Hernandez (“Senen
H.”) is drawn from his declaration and the 1-213 form prepared by ICE. In his declaration,
(Dckt. #164-11), Senen H. stated that he entered the United States in October 2022 when he was
paroled in by Customs and Border Patrol and has applied for Temporary Protective Status. He
has a fiancé, attends church regularly, and works with a partner at his business making custom

cakes and desserts. At the time of his arrest, he was renting a room in a house with three other
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people. At around 6:00 p.m. on January 27, 2025, he was in his rented room when at least ten
armed officers broke down the doors to the house, handcuffed him, and took him to the front of
the house. When he asked why he was handcuffed, he was told that they were looking for
someone who he later learned was his roommate. Officers took his identification, which he told
them had his previous address. Officers never asked him for his current address or why he was
at the house where they arrested him. He would have told them that he lived there if they had
asked. He was handcuffed at the house for about an hour and a half before he was taken to an
ICE facility for processing. He was granted bond by an immigration judge about three weeks
after his arrest.

Senen H.’s [-213 form, (Dckt. #174-19), confirmed that the ICE operation was targeting
his roommate, who was the subject of federal investigation in a weapons and drug trafficking
raid. The form states that Senen H. confirmed that he was a foreign national who was in the
United States illegally. Notably, the form further states that Senen H. stated that he was not a
resident of the house, and denied that he was in possession of an ID at the time of his arrest.
Finally, the form asserts that there were no known community ties for Senen H. based on ICE
officers’ interview with him and that the officers believed that he would escape before a 1-200
warrant for his arrest “could be obtained because he was not a resident of the target residence.”

When resolving any discrepancies between Senen H.’s testimony and the 1-213 form, this
Court is mindful of the Seventh Circuit’s holding that while 1-213 forms are generally considered
reliable, a particular I-213 can be discounted where there is an indication that it contains
information that is known to be incorrect, mischaracterizes or misstates material information,
seems suspicious, or was drafted carelessly or maliciously. See, e.g., Pouhova v. Holder, 726

F.3d 1007, 1013 (7th Cir. 2013); Barradas v. Holder, 582 F.3d 754, 763 (7th Cir. 2019) (I-213

21 App.24



Case: 1:18-cv-03757 Document #: 214 Filed: 10/07/25 Page 22 of 52 PagelD #:2599
Case: 25-3050 Document: 28 RESTRICTED  Filed: 01/05/2026  Pages: 198

may be discounted when it “contains information that is manifestly incorrect.”). In this instance,
the [-213 contains information that is manifestly incorrect: it reports that Senen H. denied being a
resident of the house when, in fact, he was. It does not make sense that Senen H., who readily
admitted to being a foreign national without legal status and to providing officers with an ID that
had his prior address, would deny being a resident of the house when he was physically within
his room he was renting at the time of the raid. Indeed, according to Senen H., he was never
even asked whether he resided at the house.

Along these lines, there is no indication that the ICE officers asked any questions
designed to determine Senen H.’s community ties even though the Broadcast required them to do
so as part of their totality of the circumstances analysis. (Dckt. ##155-1 at 18; 185-2 at 3). Had
they asked Senen H., they would have learned that he is a business owner who regularly attends
church and has a fiancé in Chicago.

For these reasons, the Court finds that plaintiffs have shown that the ICE officers failed to
comply with the requirements of the Agreement when making their warrantless arrest of Senen
H.

3. The claim of Julio Noriega.

The parties agree that ICE did not have a warrant to arrest a United States citizen named
Julio Noriega (“Julio N.”); however, they vehemently disagree regarding whether he was
arrested by ICE or had any contact whatsoever with ICE. In his declaration, (Dckt. #164-2),
Julio N. asserts that he was walking down the street with some pizza slices when he was grabbed
by several ICE officers who took his phone, wallet, and IDs, handcuffed him, and shoved him

into a white van. After being driven around for one to two hours, Julio N. further asserts that he
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was taken to the ICE processing center in Broadview and held there until he was released around
2:00 or 3:00 a.m.

In response, ICE submitted the declaration of Sam Olson, ICE’s Chicago Field Office
Director, who asserted that: (a) none of the ICE officers have any record or recollection of an
encounter with Julio N., let alone making an arrest at the location and time he claims; (b) Julio
N.’s name does not appear on any intake logs on the dates in question; (c) building access codes
for Broadview show that the last card was swiped at 7:30 p.m. and the building was not accessed
again until roughly 6:00 a.m. the following morning; and (d) the building’s alarm system—
which precludes anyone from being present within the building—was armed and disarmed at the
above times.

Confronted with these facts, plaintiffs’ reply acknowledges that Julio N.’s declaration
was inaccurate regarding the assertion that he was held at Broadview and attached a brief, cryptic
text exchange that mentioned that he was picked up by “ice.” (Dckt. ##180 at 10 n.2; 180-2 at
2). The Court finds that Olson’s declaration is more persuasive and that plaintiffs have failed to
prove by a preponderance of the evidence that Julio N. was subject to a warrantless arrest in
violation of the Agreement.

B. The Claims of Class Members Whom ICE Asserts Were Arrested Pursuant to I-
200 Warrants that Were Prepared at the Scene of Their Arrests.

ICE asserts that the remaining class members’ claims fail because they were not
subjected to warrantless arrests that are the subject of the Agreement. In particular, ICE asserts
that after its officers determined that the class members were foreign nationals who were within
the United States illegally, the officers arrested the class members based upon I-200 arrest
warrants that they prepared after encountering the class members in the field. Plaintiffs disagree.

Plaintiffs assert that these arrests are properly within the scope of the Agreement and their
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motion to enforce because: (1) ICE officers have no legal authority to issue [-200 arrest warrants
to foreign nationals/collaterals whom they encounter in the field; (2) arrests made pursuant to
such warrants are warrantless arrests, (see Dckt. #164 at 26); and (3) ICE violated the Agreement
by making these warrantless arrests without first finding probable cause that the class members
were likely to escape before a warrant could be issued for their arrest.

The question of whether ICE officers have the legal authority to issue I-200 warrants to
foreign nationals/collaterals in the field appears to be one of first impression. Indeed, according
to plaintiffs, this is a new policy that has never been implemented by ICE prior to the Agreement
in this case. (Dckt. #197 at 73). Neither side has cited any case law which directly addresses
this issue nor has the Court uncovered any such authority through its own research. Nonetheless,
the Court is compelled to answer this question to resolve plaintiffs’ motion to enforce. If these I-
200 warrants are invalid, as plaintiffs assert, then the arrests made pursuant to these warrants will
be treated as warrantless arrests’ that are governed by the Agreement.'°

The Court will begin by describing how ICE is implementing its policy of issuing [-200
warrants in the field, and it will then determine whether this policy is authorized by the pertinent

statutory and regulatory provisions.

? As the Seventh Circuit has held, an “arrest made pursuant to an invalid warrant” may nonetheless be a
“valid arrest if probable cause justifies the arrest as though it were warrantless.” Taylor v. Henson, 61
F.3d 906, 1995 WL 411879, at *4 (7th Cir. 1995) (citing United States v. Fernandez-Guzman, 577 F.2d
1093, 1098-99 (7th Cir. 1978)); Arrington v. Rowley, No. 3:07-CV-27-JTC, 2009 WL 10699360, at *3—4
(N.D.Ga. Mar. 12, 2009) (citing cases).

12 Contrary to ICE’s assertion at oral argument, (Dckt. #197 at 59), plaintiffs are not seeking to revise the
Agreement to limit the otherwise lawful authority of ICE officers to issue [-200 warrants in the field.
Instead, plaintiffs are seeking a determination as to whether ICE has the legal authority to issue such
warrants in the first place. This Court has the authority to make such a determination. See Noem v.
Perdomo, 606 U.S. , 2025 WL 2585637, at *5 (Sept. 8, 2025) (Kavanaugh, J., concurring) (Courts
“ensure, in justiciable cases, that the Executive Branch acts within the confines of the Constitution and
federal statutes.”).
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1. ICE’s policy of issuing I-200 warrants in the field to foreign nationals/collaterals.

In his declaration, ICE’s Chicago Field Office Director Olson explained how 1-200 arrest
warrants were prepared in the field and issued to collaterals during Operation Safeguard 2025,
which, again, was an operation conducted from January 26, 2025 through January 31, 2025, by
ICE and other federal law enforcement agents in the Chicagoland area to apprehend removable
foreign nationals. (Dckt. #174-1 at 4).

Prior to the onset of the operation, ICE identified targets who were amenable to
immigration enforcement and ICE supervisory officers would issue I-200 warrants for the arrest
of appropriate targets (presumably in conjunction with the issuance of Notices to Appear). (Id.).
The ICE officers were then divided into arrest teams, which “included a supervisor who could
issue an arrest warrant in the field if officers encountered an alien who was amenable to
immigration enforcement but had not previously been identified as a target—otherwise known as
a ‘collateral.”” (/d. at 5). When ICE officers issue an [-200 warrant to a collateral, they do not
look into whether the foreign national “has had a Notice to Appear issued and they do not issue
Notices to Appear at that time.” (/d.). Moreover, as acknowledged by defense counsel at oral
argument, ICE officers did not serve foreign nationals with a copy of the I-200s that were
prepared and issued in the field because the government would not have copies of the forms to
retain in its own files.!' (Dckt. #197 at 71).

According to plaintiffs, Thomas Homan, a former acting ICE Director during the first

Trump Administration and current “Border Czar,” confirmed that any undocumented foreign

" ICE’s practice in this regard contradicts “ICE guidance dating to 1993 [which] called for immigration
warrants to be served upon the persons sought to be detained.” United States v. Valdez-Hurtado, 638
F.Supp.3d 879, 895 (N.D.I11. 2022).
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national could be arrested if they were near a person ICE was targeting as a priority for
deportation. (Dckt. #164 at 10). Homan also reported that he was aware that collateral arrests of
such persons were amongst the triple-digit arrests that were made in Chicago and other cities
during Operation Safeguard 2025, and that collateral arrests would recur as immigration actions
escalate across the nation. (/d. at 10-11). Eight of the remaining class members were arrested in
the Chicagoland area during the period that Operation Safeguard 2025 was in effect.

Plaintiffs have also presented evidence that ICE is training its officers regarding the
policy of issuing [-200 warrants in the field. In particular, plaintiffs submitted as an exhibit a
slide from an ICE Academy training presentation which states the following:

Officers may also carry a blank form I-200 for the arrest of each collateral so that
an individual flight risk analysis is not needed.

The I-200 may not be pre signed

A supervisor needs to be available in the field to sign the [-200
(Dckt. #185-2 at 4). ICE does not dispute the authenticity of this document. (Dckt. #97 at 59—
60).

2. Two parallel regulations (8 C.F.R. §§236.1(b) and 1236.1(b)) govern the issuance
of I-200 warrants in conjunction with the issuance of Notices to Appear.

Federal law provides that “[o]n a warrant issued by the Attorney General, an alien may be
arrested and detained pending a decision on whether the alien is to be removed from the United
States.” 8 U.S.C. §1226(a). The parties agree that two parallel regulations (8 C.F.R. §§236.1(b)
and 1236.1(b)) expressly address the issuance of [-200 forms as follows:

(b) Warrant of arrest—

(1) In general. At the time of issuance of the notice to appear, or at any time

thereafter and up to the time removal proceedings are completed, the respondent

may be arrested and taken into custody under the authority of Form I-200, Warrant
of Arrest. A warrant of arrest may be issued only by those immigration officers
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listed in §287.5(e)(2) of 8 CFR chapter I and may be served only by those
immigration officers listed in §287.5(e)(3) of 8 CFR chapter I.

(2) If, after the issuance of a warrant of arrest, a determination is made not to serve
it, any officer authorized to issue such warrant may authorize its cancellation.

Courts from the Supreme Court to the Seventh Circuit to district courts around the
country have accordingly recognized for decades that the authority to issue [-200 administrative
warrants derives from 8 C.F.R. §§236.1(b) and 1236.1(b) or their predecessor regulation (8
C.F.R. §242.2). As the Supreme Court stated in 1960:

The present form of the legislation giving authority to the Attorney General or his

delegate to arrest aliens pending deportation proceedings under an administrative

warrant, not a judicial warrant within the scope of the Fourth Amendment, is

§242(a) of the Immigration and Nationality Act of 1952. 8 U.S.C. §1252(a), 8

U.S.C.A. §1252(a). The regulations under the Act delegate the authority to issue

these administrative warrants to the District Directors of the LN.S. “(a)t the

commencement of any proceeding (to deport) * * * or at any time thereafter * * *

whenever, in (their) * * * discretion, it appears that the arrest of the respondent is

necessary or desirable.” 8 CFR §242.2(a)."?

Abel v. United States, 362 U.S. 217, 232 (1960); see also Arias v. Rogers, 676 F.2d 1139, 1143
(7th Cir. 1982) (“Suppose that at the same time, also pursuant to statute, 8 U.S.C. §1252(a), and
regulation, 8 C.F.R. §242.2(a), the INS had issued warrants for the petitioners’ arrest . . .””); Dos
Santos v. Meade, No. 1:20-CV-22996, 2020 WL 6565212, at *3 (S.D.Fla. Nov. 9, 2020), quoting
8 C.F.R. §1236.1(b)(1) (“*At the time of issuance of the notice to appear, or at any time
thereafter and up to the time removal proceedings are completed, the respondent may be arrested
and taken into custody . . . [upon a] Warrant of Arrest [issuing].’”); Maldonado v. Bostock, No.

2:23-CV-00760-LK-BAT, 2023 WL 5804021, at *3 (W.D.Wash. Aug. 8, 2023) (same); Florida

v. United States, 660 F.Supp.3d 1239, 1250 (N.D.Fla. 2023) (noting that “the warrant is merely a

12 The regulation formerly found at 8 C.F.R. §242.2 is now found at 8 C.F.R. §§236.1 and 1236.1. See
Salvador F.-G. v. Noem, No. 25-CV-0243-CVE-MTS, 2025 WL 1669356, at *6 (N.D.Okla. June 12,
2025).
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Form I-200 ‘administrative warrant’ that is issued in conjunction with a notice to appear
(NTA).”); Cancino Castellar v. McAleenan, 388 F.Supp.3d 1218, 1224 (S.D.Cal. 2019) (“DHS
regulations authorize an immigration officer to formally arrest and take the alien into custody
pursuant to a Form [-200 Warrant of Arrest at the time an NTA is issued.”); Kambro v. Poppell,
No. SA-07-CV-800-XR, 2007 WL 3051601, at *1 n.3 (W.D.Tex. Oct. 18, 2007) (same).

Consistent with language of 8 C.F.R. §§236.1(b) and 1236.1(b) and the straightforward

interpretation that the courts have given to them, the latest version of ICE’s “Immigration
Detainer—Notice of Action” form (revised effective May 2025), states that:

DHS officers are authorized to arrest a removable alien under the immigration laws

pursuant to an administrative warrant pending a decision on whether they will be

removed from the United States, under 8 U.S.C. §1226(a) and 8 C.F.R. §236.1(b),

or pending removal, under 8 C.F.R. §241.2(a)(1), and may arrest removable aliens

under certain circumstances without a warrant pursuant to 8 U.S.C. §1357(a).

Under no circumstances is a judicial warrant required for the arrest of an alien under

the immigration laws.

(Dckt. #187-4 at 3). The linkage between the issuance of a NTA and the [-200 arrest warrant is
further confirmed by the fact that “[t]he cancellation of a notice to appear also cancels any
outstanding warrants issued by the Attorney General for the alien’s arrest.” Sagr, 580 F.3d at
422 (cleaned up).

3. The two regulations that ICE relies on (8 C.F.R. §5287.5 and 287.8) do not
provide ICE officers with lawful authority to issue I-200 warrants to collaterals
in the field.

Although ICE acknowledges 8 C.F.R. §§236.1(b) and 1236.1(b) expressly address the

issuance of 1-200 warrants, ICE asserts there is “nothing in the INA or implementing regulations
prohibits an officer duly authorized by 8 C.F.R. §287.5 to issue an 1-200 from doing so

immediately upon identifying an alien who is present unlawfully within the United States.”

(Dckt. #173 at 12). In other words, according to ICE, ICE officers have the authority to issue I-
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200 arrest warrants whenever and wherever they choose to do so except as expressly prohibited
by the governing statute or implementing regulations. (/d. (“§236.1(b)(1) simply provides one
possible avenue for establishing probable cause sufficient to issue an arrest warrant in
compliance with 8 C.F.R. §287.8(c)(2)(1).”)).

ICE cites no authority in support of this assertion, and it is contrary to law. As the
Maldonado court held, the fact that “Section 236.1(b) states that certain immigration officers
have authority to issue and serve a Form [-200 arrest warrant ‘[a]t the time of issuance of the
notice to appear, or at any time thereafter and up to the time the removal proceedings are
completed,’ . . . does not mean that DHS may trigger Section 1226(a) any time and in any
circumstance . . . by issuing an arrest warrant.” Maldonado, 2023 WL 5804021, at *3, quoting
8 C.F.R. §236.1(b) (emphasis added).

The Maldonado decision is consistent with well-settled law that rejects the proposition
that agencies charged with the duty to effectuate statutory and regulatory schemes have
unlimited authority to act unless they are expressly constrained by the statute and regulations.
Instead, an agency has authority to act only to the extent that it is authorized to do so by the
governing statute and regulations. See, e.g., Ryan, LLC v. Fed. Trade Comm ’n, 746 F.Supp.3d
369, 387 (N.D.Tex. 2024) (““Agencies do not have unlimited power to accomplish their policy
preferences until Congress stops them; they have only the powers that Congress grants through a
textual commitment of authority.”) (cleaned up); Merck & Co. v. United States Dep’t of Health
& Hum. Servs., 385 F.Supp.3d 81, 93 (D.D.C. 2019), aff’d, 962 F.3d 531 (D.C.Cir. 2020) (“Nor
does the absence of an express limitation of authority establish HHS’s capacity to act. . . . Were

courts to presume a delegation of power absent an express withholding of such power, agencies
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would enjoy virtually limitless hegemony, a result plainly out of keeping with Chevron, Mead,
and quite likely with the Constitution as well.”) (cleaned up).

Furthermore, the two regulatory provisions that ICE cites (namely, 8 C.F.R. §§287.5 and
287.8(c)(2)(1)) do not discuss the circumstances under which ICE may issue an [-200 warrant.
Section 287.5(¢e)(2) identifies the type of ICE officers who are authorized to issue I-200 arrest
warrants but it does not speak to the timing or circumstances under which such warrants can be
issued by these officers. Similarly, Section 287.8(c)(2)(i) does not address the issuance of
warrants but instead provides that “[a]n arrest shall be made only when the designated
immigration officer has reason to believe that the person to be arrested has committed an offense
against the United States or is an alien illegally in the United States.” Nor does Section
287.8(c)(2)(i1) address the issuance of warrants; instead, it provides that “[a] warrant of arrest
shall be obtained except when the designated immigration officer has reason to believe that the
person is likely to escape before a warrant can be obtained.” (emphasis added). The words
“issue” and “obtain” are not synonymous. To the contrary, they represent opposite sides of a
transaction. (For example, a corporation issues stock that an investor obtains.) In sum: there is
no text within either Section 287.5 or Section 287.8 that provides ICE officers the authority to
prepare and issue [-200 warrants to collaterals they encounter in the field.

The Court rejects ICE’s invitation to interpret these regulations in a manner that would
provide ICE with the legal authority to pursue its policy of issuing I-200 warrants to collaterals
in the field. This is so because such a policy would largely (if not entirely) negate 8 U.S.C.
§1357(a)(2), which provides ICE officers with the authority to arrest without a warrant any
foreign national with probable cause that the person is in the United States in violation of any

immigration law and “is likely to escape before a warrant can be obtained for his arrest.” The
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Seventh Circuit has made clear that Section 1357(a)(2)’s likelihood of escape limitation “is
always seriously applied,” United States v. Cantu, 519 F.2d 494, 49697 (7th Cir. 1975), and

299

courts have held that “‘[t]he flight-risk determination is not mere verbiage.”” Bautista-Ramos,
2018 WL 5726236, at *8, quoting Pacheco-Alvarez, 227 F.Supp.3d at 889.

The importance of the probable cause requirements of Section 1357(a)(2) is further
heightened by ICE’s embrace of the standard of reasonable suspicion articulated by the
concurring opinion in the Noem v. Perdomo case. See 606 U.S. , 2025 WL 2585637, at *1-5
(2025) (Kavanaugh, J., concurring). (See Dckt. #208 at 3—4 (discussing the Perdomo
concurrence)). In Perdomo, the district court temporarily enjoined ICE from stopping
individuals based solely on four factors (namely, their apparent race or ethnicity; whether they
spoke Spanish or English with an accent; the type of location at which they were found; and the
type of job that they appeared to work) on the ground that these four factors, even when taken
together, could not satisfy the Fourth Amendment’s requirement of reasonable suspicion. See
Perdomo, 606 U.S. 2025 WL 2585637, at *6 (Sotomayor, J., dissenting). The Supreme
Court (by a six to three vote) granted the Government’s application for a stay of the district
court’s temporary restraining order without a majority opinion but with a concurrence and a
dissent joined by three Justices. The concurring opinion states that although “apparent ethnicity
alone cannot furnish reasonable suspicion[] under this Court’s case law regarding immigration
stops . . . it can be a ‘relevant factor’ when considered along with other salient factors” such as
the other three factors listed above. Id., at *3 (Kavanaugh, J., concurring).

Citizens, non-citizens with legal status, and foreign nationals are interwoven throughout

ICE’s Chicago Area of Responsibility and American society in general. Citizens and non-

citizens with legal status who share commonalities (such as race/ethnicity, a preference for
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speaking Spanish, or employment in certain occupations or locations) with—or mere physical
proximity to—Latino foreign nationals may now find themselves more likely to be subjected to
ICE questioning for sometimes lengthy periods of detention,'? and, potentially, warrantless
arrests during immigration enforcement operations. See Perdomo, 606 U.S. , 2025 WL
2585637, at *6, *9, *14 (“United States citizens are also being seized, taken from their jobs, and
prevented from working to support themselves and their families.”) (Sotomayor, J., dissenting);
(Dckt. #205 at 3—4 (outlining plaintiffs’ allegation that two citizens were amongst the five
persons arrested during a September 25, 2025 immigration enforcement operation at a home in

Cicero)).

13 Case in point: at approximately 1:00 a.m. on September 30, 2025, roughly three hundred ICE officers
and personnel from other law enforcement agencies with support by Black Hawk helicopters conducted
an immigration enforcement action at an apartment building in the predominately African-American
South Shore neighborhood in Chicago. The building was reportedly targeted because it was known to be
frequented by members of Tren de Aragua (a Venezuelan gang) and their associates. See Rebekah Riess,
Bill Kirkos, 37 People Arrested and American Kids Separated From Parents After ICE Raid at Chicago
Apartments, CNN, Oct. 3, 2025 (“10/3/25 CNN Article”). According to news accounts:

Armed federal agents in military fatigues busted down their doors overnight pulling men,
women and children from their apartments, some of them naked, residents and witnesses
said. Agents approached or entered nearly every apartment in the five-story building, and
U.S. citizens were among those detained for hours.

Cindy Hernandez, Massive Immigration Raid on Chicago Apartment Building Leaves Residents Reeling:
“I feel defeated,” CHICAGO SUN TIMES, Oct. 1, 2025; see also 10/3/25 CNN Article (quoting an
eyewitness who observed that the majority of those who were handcuffed outside were Black residents).
ICE arrested thirty-seven foreign nationals (mostly Venezuelans but also Mexicans, Nigerians, and
Columbians) including two believed to be members of Tren de Aragua for immigration violations and
alleged involvement in drug trafficking and weapons crimes. /d.

Many details of the raid (such as the number of warrantless, collateral arrests that were made and whether
any individuals targeted in advance of the raid were arrested) remain unknown. However, one thing
seems clear: ICE rousted American citizens from their apartments during the middle of the night and
detained them—in zip ties no less—for far longer than the “brief” period authorized by the operative
regulation (8 C.F.R. §287.8(b)(2)) and envisioned by the Perdomo concurrence. Perdomo, 606 U.S. |
2025 WL 2585637, at *3 (Kavanaugh, J., concurring) (“[R]easonable suspicion means only that
immigration officers may briefly stop the individual and inquire about immigration status. If the person is
a U.S. citizen or otherwise lawfully in the United States, that individual will be free to go after the brief
encounter.”).
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Adherence to the Seventh Circuit’s direction to “seriously appl[y]” the probable cause
requirements of Section 1357(a)(2), Cantu, 519 F.2d at 497, will help protect citizens and other
persons with legal status who face questioning by ICE officers against being subjected to
prolonged detentions and warrantless, collateral arrests.

Notwithstanding the recognized importance of Section 1357(a)(2)’s likelihood of escape
limitation, the expressly stated purpose of ICE’s policy of issuing I-200s in the field—per ICE’s
own training materials—is to allow ICE officers to avoid making individual flight risk analyses
before arresting the collaterals. (See Dckt. #185-2 at 4 (“Officers may also carry a blank form I-
200 for the arrest of each collateral so that an individual flight analysis is not needed.”). Given
that each ICE arrest team includes a supervisor who can issue an [-200, (Dckt. #174-1 at 5), ICE
will be able to entirely circumvent the requirements of Section 1357(a)(2) so long as it issues a
sufficient number of blank I-200 forms to each team.

Courts do not interpret regulations in a fashion that would render related statutory text
superfluous, and this Court will not do so here. See, e.g., Petco Petroleum Corp. v. Nat. Gas
Pipeline Co. of Am., 410 F.Supp.2d 715, 722 (S.D.I11. 2006) (rejecting interpretation of a
regulation that would render the Natural Gas Pipeline Safety Act’s “procedural safeguards
superfluous.”); Marx v. Gen. Revenue Corp., 568 U.S. 371, 386 (2013) (“the canon against
surplusage is strongest when an interpretation would render superfluous another part of the same
statutory scheme.”); Scherr v. Marriott Int’l, Inc., 703 F.3d 1069, 1078 (7th Cir. 2013) (“we do
not construe regulations in such a way as to render other provisions of the regulations
meaningless or superfluous.”); United States v. Roberts, No. 3:24-CR-137, 2025 WL 1699184, at
*17 n.14 (E.D.Va. June 16, 2025) (“If a reading of the statutory text would render another

portion of the text superfluous, then that interpretation is to be avoided.”).
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4. ICE’s remaining arguments in support of its claim that it has authority to issue
1-200s to collaterals in the field are meritless.

ICE offers two more arguments in support of its policy of issuing [-200 warrants to
collaterals in the field. First, ICE asserts that construing the regulations to mean that 1-200
warrants can “only issue concurrently or after the issuance of an NTA” as provided in 8§ C.F.R.
§§236.1(b) and 1236.1(b) would render another regulation (namely, 8 C.F.R. §287.8(c)(2)(1))
superfluous. (Dckt. #173 at 12-13). However, Section 287.8(¢c)(2)(i), which provides that “[a]n
arrest shall be made only when the designated immigration officer has reason to believe that the
person to be arrested has committed an offense against the United States or is an alien illegally in
the United States,” is in no way negated or rendered superfluous by linking the issuance of I-200
warrants to the concurrent or prior issuance of an NTA. To be clear, an ICE officer can arrest a
foreign national without an 1-200 warrant consistent with Section 287.8(c)(2)(i) so long as the
officer has probable cause that the person is in the United States in violation of any immigration
law and is likely to escape before a warrant can be obtained for his arrest. See 8 U.S.C.
§1357(a)(2); 8 C.F.R. §287.8(c)(2)(i).

Finally, ICE asserts that its understanding of its own regulations is “evidenced within the
Form 1-200 (Rev 9/16) itself, which provides five different checkboxes for immigration officials
to indicate how they ‘determined that there is probable cause to believe that [an individual] is
removable from the United States.” (Dckt. #173 at 13). On its face, the [-200 form makes no
reference to the procedure by which it is supposed to be issued and thus, as such, does not even
purport to authorize ICE’s practice of issuing 1-200 forms to collaterals in the field. In any
event, an agency cannot expand the scope of its statutory and regulatory authority through the

expedient of creating a form that purports to do so.
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5. The arrests made pursuant to the invalid I-200 warrants are warrantless arrests
that were not (with one exception) made in compliance with the Agreement.

For the reasons explained in the preceding sections, ICE lacked statutory and regulatory
authority to engage in its policy of issuing I-200 warrants to collaterals in the field without the
concurrent or prior issuance of an NTA. Thus, the [-200 warrants issued in the field for the
following class members are therefore invalid: Jhony Ariel Godov Gregorio; Marco Trulio
Godov Gregorio; Jose Octavio Ortega Gonzalez; Bernandino Randa Marinas; Abel Orozco
Ortega; Jocknuel Hernandez Rojas; Heriberto Jara Caxba; Selvin Caal Bolon; and Jose Caal
Bolon.!* Consequently, the Court will treat the arrests of these class members as warrantless
arrests. Taylor, 61 F.3d 906, 1995 WL 411879, at *4; Fernandez-Guzman, 577 F.2d at 1098-99;
Arrington, 2009 WL 10699360, at *3—4.

As such, plaintiffs have the burden of proving a violation of the Agreement by showing
that ICE failed to provide sufficient credible information in these class members’ I-213s to
establish that ICE had probable cause at the time of their arrest that they were likely to escape
before a warrant for their arrest could be obtained. In making this determination, courts consider
a number of factors that were known by ICE officers at the time of the arrest, including whether
the foreign national: (1) was arrested near his home; (2) lacked a known criminal history at the
time of his arrest; (3) answered questions posed to him by ICE without incident or evasion; (4)
was working in the area; (5) had a stable residence with a spouse, fiancé, and children; (6) had
children or other family with proper immigration status; (7) was linked to altered identity
documents; (8) had past attempts to flee; and (9) lacked ties to the community, such as family,

home, or a job. Pacheco-Alvarez, 227 F.Supp.3d at 890; Moreno, 213 F.Supp.3d at 1007-08;

4 In light of finding that these class members’ 1-200 warrants are invalid, the Court need not address
plaintiffs’ alternative argument that these class members were subjected to a warrantless arrest because
they were already under arrest before their [-200s warrants were prepared and executed on the scene.
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Hernandez-Hernandez, 2018 WL 6517437, at *5; Bautista-Ramos, 2018 WL 5726236, at *7;
Pearl Meadows Mushroom Farm, Inc. v. Nelson, 723 F.Supp. 432, 449 (N.D.Cal. 1989).

The evidence regarding each of these class members is as follows:

Jhony Ariel Godov Gregario (“Jhony G.”):

Jhony G.’s I-213 reflects that he acknowledged that he was a foreign national and it
contains information that reflects his ties to the community and weighs against the likelihood of
escape, including that he is married and has a minor child who is a U.S. citizen and that he had
worked at the same job for the past ten years. (Dckt. #174-5 at 4-5). On the other hand, there is
no information within his [-213 that would support a finding of probable cause that he was likely
to escape before a warrant could be obtained for his arrest. Accordingly, the Court finds that
Jhony G. was subjected to a warrantless arrest in violation of the Agreement.

Marco Trulio Godov Gregario (“Marco G.”):

Marco G.’s 1-213 reflects that he acknowledged that he was a foreign national, but
contains no information that sheds any light on his ties to the community or weighs against or in
favor of a finding that he would have been likely to escape before a warrant could be obtained
for his arrest. (Dckt. #174-7). As such, there is no information within his [-213 that would
support a finding of probable cause that he was likely to escape before a warrant could be
obtained for his arrest. Accordingly, the Court finds that Marco G. was subjected to a
warrantless arrest in violation of the Agreement.

Jose Octavio Ortega Gonzalez (“Jose G.”):

Jose G’s 1-213 reflects that he acknowledged that he was a foreign national; he had
entered the United States illegally and lived here for twenty-one years; he is married and has

three children who are United States citizens; and that he had a ten-year-old conviction for
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driving a motor vehicle without a license. (Dckt. #174-10 at 3—4). These facts do not constitute
probable cause that he would have been likely to escape before a warrant could be obtained for
his arrest. (Dckt. #174-7). Accordingly, the Court finds that Jose G. was subjected to a
warrantless arrest in violation of the Agreement.

Bernadino Randa Marinas (“Bernadino M.”):

Bernadino M.’s [-213 reflects that he acknowledged that he was a foreign national who
entered the United States illegally; he had convictions for three traffic-related offenses over the
past eleven years; he had been issued an NTA that was issued in June 2017 but was terminated in
February 2020; and that he has a mother, wife, and two children (one of whom is a minor) who
are here with him in Chicago. (Dckt. #174-12 at 3—4). ICE, who admits that Bernadino M. was
arrested on the way to work, does not assert that the information in his I-213 provides probable
cause that Bernadino M. was likely to escape before a warrant could be obtained for his arrest,
(Dckt. #173 at 28), and the Court finds that the information is insufficient to do so. Accordingly,
the Court finds that Bernadino M. was subjected to a warrantless arrest in violation of the
Agreement.

Abel Orozco Ortega (“Abel O.”):

Abel O.’s [-213 form reflects that ICE officers learned during the course of his detention
for questioning that he had previously been removed from the United States in 2004 and was
potentially in violation of 8 U.S.C. §1326, Reentry of Removed Aliens, which is a federal
criminal felony offense. (Dckt. #174-14 at 3—4). As noted above, “previous removal for illegal
entry establish[es] probable cause that [a foreign national] may escape before a warrant could

issue.” Puebla-Zamora, 996 F.3d at 538. Accordingly, probable cause is established by the I-
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213 and plaintiffs’ claim that Abel O. was subjected to a warrantless arrest in violation of the
Agreement fails.

Jocknuel Hernandez Rojas (“Jocknuel R.”):

Jocknuel R.’s [-213 reflects that he acknowledged that he was a foreign national who
entered the United States illegally; he was arrested in his residence; he was previously served
with an NTA that was dismissed in December 2023; he is single with no children; and he works
a job in construction. (Dckt. #174-18 at 4-5). This information does not support a finding of
probable cause that he was likely to escape before a warrant could be obtained for his arrest.
Accordingly, the Court finds that Jocknuel R. was subjected to a warrantless arrest in violation of
the Agreement.

Heriberto Jara Caxba (“Heriberto C.”):

Heriberto C.’s [-213 reflects that he acknowledged that he was a foreign national who
entered the United States illegally; he was arrested in his residence; and that he has no criminal
history. (Dckt. #187-3 at 3—4). This information does not support a finding of probable cause
that he was likely to escape before a warrant could be obtained for his arrest. Accordingly, the
Court finds that Heriberto C. was subjected to a warrantless arrest in violation of the Agreement.

Selvin Caal Bolon (“Selvin B.”):

Selvin B.’s I-213 reflects that he acknowledged that he was a foreign national who
entered the United States illegally; a mobile fingerprint scanner confirmed his identity; he was
arrested outside of his residence; he was issued an NTA in June 2021 that was never served on
him; lists his occupation as student; and that he has no criminal history. (Dckt. #187-5 at 2-3).

This information does not support a finding of probable cause that he was likely to escape before
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a warrant could be obtained for his arrest. Accordingly, the Court finds that Selvin B. was
subjected to a warrantless arrest in violation of the Agreement.

Jose Caal Bolon (“Jose B.”):

Jose B.’s [-213 reflects that he acknowledged that he was a foreign national who entered
the United States illegally; a mobile fingerprint scanner confirmed his identity; he was arrested
outside of his residence; lists his occupation as laborer; that he has no criminal history; and that
he “will be released and placed on Alternatives to Detention (ADT).” (Dckt. #187-6 at 2-3).
This information does not support a finding of probable cause that he was likely to escape before
a warrant could be obtained for his arrest. Accordingly, the Court finds that Jose B. was
subjected to a warrantless arrest in violation of the Agreement.

C. The claim of Sergio Bolanos Remero.

ICE arrested Sergio Bolanos Remero (“Sergio R.”) at 8:00 a.m. on January 26, 2025
during a traffic stop about three blocks from his home while he was on the way to work. (Dckt.
#165-5 at 1). ICE asserts that it issued an [-200 to Sergio R. at the scene of his arrest based on a
reference to such a warrant in his 1-213; however, ICE has not produced a copy of the 1-200 to
plaintiffs, and it apparently does not have a copy of the warrant in its files. (Dckt. #197 at 28—
29). Per his declaration, (Dckt. #164-5 at 1-2), Sergio R. was never shown an 1-200 and
plaintiffs assert that he was subjected to a warrantless arrest. The Court agrees.

As an initial matter, even if an 1-200 for Sergio R. had been produced, it would have been
declared invalid for the reasons stated above in Section VI(B). Moreover, ICE’s failure to make
the “light lift” of producing a copy of the 1-200 warrant it supposedly issued to Sergio R. is
evidence that the warrant does not exist. See Rodrigues De Oliveira v. Joyce, No. 2:25-cv-

00291-LEW, 2025 WL 1826118, at *4 (D.Me. July 2, 2025) (declining to credit the declaration
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of an ICE Assistant Field Office Director, who swore that an [-200 warrant existed and was
served on petitioner, where the government failed to make the “light lift” of producing the
warrant to be part of the record); see also Chung Young Chew v. Boyd, 309 F.2d 857, 863 (9th
Cir. 1962) (holding that the failure to introduce the arrest warrant into evidence was “a fatal flaw
in the proceedings leading to entry of the deportation order under review.”). Finally, the fact that
Sergio R.’s I-213 indicates that an I-200 was issued to him does not compel a contrary
conclusion. The record contains evidence of at least one other example where a class member’s
1-213 stated that an I-200 was issued to him even though ICE admits that the class member was
subjected to a warrantless arrest. (Compare Dckt. #166-16 at 50 (Gustavo Robles-Lopez’s I-213
indicating that he was arrested pursuant to an 1-200) with Dckt. #197 at 44 (admitting that the
Liberty 12, of which Robles-Lopez was a member, were subjected to warrantless arrests)).

For these reasons, Sergio R. was subject to a warrantless arrest. Plaintiffs therefore have
the burden of proving a violation of the Agreement by showing that ICE failed to provide
sufficient credible information in his I-213 to establish that ICE had probable cause at the time of
his arrest that he was likely to escape before a warrant for his arrest could be obtained.

Sergio R.’s I-213 reflects that he acknowledged that he was a foreign national who
entered the United States illegally; he was arrested near his residence; he resides with a
girlfriend; and he has no criminal history. (Dckt. #174-9 at 3—4). His I-213 also reflects that he
told ICE officers that he had no children who were U.S. citizens and that he was unemployed.
Sergio R. contradicts these statements in his declaration, (Dckt. #164-5 at 1), where he indicated
that he has a child who is a U.S. citizen and is employed. The Court finds that Sergio R.’s
declaration is more credible on these points, and it discounts the [-213 statements to the contrary.

See Barradas, 582 F.3d at 763 (I-213 containing “manifestly incorrect” information may be
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discounted). There is no apparent reason why Sergio R. would deny that he had a child when he
indisputably mentioned to ICE that he lives with his girlfriend, who is the mother of his child.
There is also no apparent reason why he would deny having a job when he was stopped on his
way to work.

For these reasons, the Court finds that the information in Sergio R.’s I-213 does not
support a finding of probable cause that he was likely to escape before a warrant could be
obtained for his arrest. Accordingly, the Court finds that Sergio R. was subjected to a
warrantless arrest in violation of the Agreement.

D. The claim of Raul Lopez Garcia.

ICE arrested Raul Lopez Garcia (“Raul G.”) at approximately 5:00 a.m. at his residence
pursuant to an [-200 warrant. (Dckt. #164-9 at 2-3; Dckt. #174-16 at 3). The parties dispute
whether Raul G.’s arrest was a targeted arrest based on an I-200 warrant that was issued the date
before his apprehension (January 27, 2025) or a collateral arrest based on an [-200 warrant that
was issued in the field on the date he was apprehended (January 28, 2025).

In his declaration, Field Office Director Olson stated that ICE was assisting the U.S.
Marshals Service in the execution of a warrant for a parole violator when it learned of Raul G.’s
presence and his amenability to immigration enforcement after it ran a records check on the
address of the parole violator. (Dckt. #174-1 at 7). ICE thereafter used an electronic system to
issue an [-200 for Raul G. on January 27, 2025. Officers then accessed the warrant in their
electronic system on January 28, 2025 and printed it prior to going out on the operation to target
both the parole violator and Raul G. at the target address. (/d.). Raul G.’s 1-200 contains his

typed name and the typed date of January 28, 2025. (Dckt. #174-17 at 2). Olson explained that
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the [-200 had the date of January 28 despite its issuance on January 27 because officers
electronically accessed and printed the warrant on January 28. (Dckt. 174-1 at 7).

Plaintiffs first assert that Raul G.’s arrest was not a targeted arrest and that his I-200 was
not, in fact, created on January 27 because it is dated January 28. However, the Court finds that
Olson’s explanation for the apparent date discrepancy to be persuasive. Plaintiffs further assert
that the [-200 is insufficient to identify Raul G. and is therefore invalid because it does not
include Raul G.’s “file number” (i.e., alien registration number or “A number”), which is a
unique multi-digit number assigned by U.S. Citizenship and Immigration Services to non-United
States citizens for tracking their immigration cases and records. (Dckt. #181 at 15-16) (citing
Powe v. City of Chicago, 664 F.2d 639 (7th Cir. 1981)). However, Powe holds that “an arrest
warrant must truly name (the arrestee) or describe him sufficiently to identify him” and Raul G.’s
[-200 does state his correct name. Id. at 646 (cleaned up). Plaintiffs have cited no authority in
support of their assertion that an [-200 which accurately states a foreign national’s name must
also state his A number to be valid.

For these reasons, the Court finds that Raul G. was subjected to a targeted arrest based on
an [-200 that was issued prior to the date of his apprehension. As such, the manner in which he
was arrested did not violate the Agreement.

E. Remedies for the Violations of the Agreement.

As discussed above, plaintiffs have established that twenty-two of the twenty-six
claimant class members are entitled to relief because they were subjected to warrantless arrests in
violation of the Agreement. Since these class members have been released on bond and are no
longer in the custody of ICE, the Agreement provides “ICE shall promptly reimburse all bond

payments and lift any imposed conditions of release.” (Dckt. #155-1 at 9). The Court orders
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ICE to comply with this remedial provision of the Agreement for each of the twenty-two
prevailing class members and to thereafter file a certificate of compliance with the Court within
ten business days of the entry of this Memorandum Opinion and Order (by October 22, 2025)."

The Agreement further provides that:

In cases where a warrantless arrest is made contrary to the terms of this Agreement,

the relevant field officer’s supervisors shall take remedial measures to ensure that

the officer(s) involved complies with ICE policy as outlined in this Agreement,

which may include ensuring the officer(s) involved receives remedial training. As

soon as practicable, ICE shall inform Plaintiffs (via Defendants’ Counsel) that

remedial measures and/or training were implemented.

(Dckt. #155-1 at 10). Pursuant to this provision, the Court orders ICE to provide a copy of the
Broadcast Statement of Policy, (id. at 18-20), to each of its officers who was involved in one (or
more) of the warrantless arrests of the prevailing class members; to obtain a certificate from each
officer that he or she has received and reviewed the Broadcast; and to file a certification of
compliance with this Court within fifteen business days of the entry of this Memorandum
Opinion and Order (by October 29, 2025).

Finally, plaintiffs seek an award of their reasonable attorney’s fees and costs under the
Agreement, which provides that “Plaintiffs’ Counsel shall also be entitled to reasonable
attorneys’ fees and costs for any successful Motion to enforce filed pursuant to Section V.C. of
th[e] Agreement if the Court finds that Defendants’ position was not substantially justified.”
(Dckt. #155-1 at 12; Dckt. #164 at 36). The Court grants plaintiffs’ request for two reasons.

First, ICE failed to respond to plaintiffs’ request for fees and costs in its response brief

and has therefore waived any objection to plaintiffs’ request. See, e.g., Bonte v. U.S. Bank, N.A.,

624 F.3d 461, 466 (7th Cir. 2010) (“Failure to respond to an argument . . . results in waiver.”).

15 The Court is aware that the federal government is largely shutdown. However, there is no indication
that the shutdown has had any impact whatsoever on the operations of ICE.
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Second, the Court finds that ICE’s opposition to plaintiffs’ motion to enforce was not
substantially justified because it lacked a reasonable basis in fact and/or law. See Pable v.
Chicago Transit Auth., 145 F.4th 712, 724 (7th Cir. 2025) (to establish substantial justification, a
party must show that “its opposition had a reasonable basis in law and fact.”). In brief, ICE’s
opposition to the claims of the Liberty 12 (with one exception) lacked a reasonable basis in fact
because the 1-213s that the ICE officers initially prepared following the arrests utterly lacked any
facts to establish probable cause that the class members were likely to escape before a warrant
could be obtained for their arrest. Furthermore, ICE’s defense to the arrests that were based on
the 1-200 warrants that were created and issued on the scene of the class members’ arrests lacked
a reasonable basis in law because ICE lacks statutory and regulatory authority to issue 1-200s in
this fashion.

Plaintiffs’ counsel are ordered to submit documentation regarding the reasonable
attorney’s fees and costs that they have incurred in connection with prosecuting plaintiffs’
motion to enforce within ten business days of the entry of this Memorandum Opinion and Order
(by October 22, 2025). The parties are thereafter ordered to meet and confer pursuant to
Northern District of Illinois Local Rule 54.3 in an effort to reach agreement on plaintiffs’ fee
claim. Ifthe parties are unable to resolve their dispute, plaintiffs are granted leave to file a
petition to recover their reasonable attorney’s fees and costs.

VII. PLAINTIFFS’ MOTION TO MODIFY THE AGREEMENT

The parties acknowledge that the Agreement is a consent decree, allowing the Court to
incorporate its terms into the final approval order and to judicially enforce them. (Dckt. #197 at
7-8); see Holmes v. Godinez, 991 F.3d 775, 780 (7th Cir. 2021); United States v. Alshabkhoun,

277 F.3d 930, 934 (7th Cir. 2002). Moreover, the parties agree that the Agreement’s “intended
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purpose” is to “ensur[e] that immigration officers perform warrantless arrests only when they
have probable cause as to the individual’s unlawful presence and likelihood of escape.” (Dckt.
##184 at 12; 185 at 5). Plaintiffs move to modify the Agreement pursuant to Federal Rule of
Civil Procedure 60(b)(5) on the grounds that changed circumstances caused by ICE’s actions
have frustrated the purpose of the Agreement and that a modification of the Agreement is
necessary to provide plaintiffs with the benefit of the bargain that they negotiated for when they
agreed to settle their claims in this case.

Under Rule 60(b)(5), a consent decree, in the court’s discretion, “may be modified if ‘it is
no longer equitable that the judgment should have prospective application.”” United States v.
Krilich, 303 F.3d 784, 789 (7th Cir. 2002), quoting Fed.R.Civ.P. 60(b)(5).

In interpreting this clause of Rule 60(b)(5), the Supreme Court has set forth a two-

part test to determine whether modification is warranted. Rufo [v. Inmates of

Suffolk Co. Jail, 502 U.S. 367, 383 (1992)]. Under that test, a party seeking to

modify a Consent Decree “bears the burden of establishing that a significant change

in circumstances warrants revision of the decree.” Id. A party may meet the initial

burden of establishing a significant change in circumstances “by showing a

significant change either in factual conditions or in law.” Id. at 384 . . . . If the

moving party meets this initial burden, “the court should consider whether the

proposed modification is suitably tailored to the changed circumstance.” Id.
Krilich, 303 F.3d at 789-90. It is well-settled—as ICE concedes—that substantial non-
compliance with the terms of a consent decree constitutes a significant change in circumstances
that can justify the modification of the decree. (Dckt. #184 at 13); see, e.g., Kelly v. Wengler,
822 F.3d 1085, 1098 (9th Cir. 2016); Lab./Cmty. Strategy Ctr. v. Los Angeles Cnty. Metro.
Transp. Auth., 564 F.3d 1115, 1120-21 (9th Cir. 2009); Thompson v. U.S. Dept. Of Hous. &
Urb. Dev., 404 F.3d 821, 828 (4th Cir. 2005); David C. v. Leavitt, 242 F.3d 1206, 1211-12 (10th

Cir. 2001).
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A. Plaintiffs have established a significant change in circumstances that warrants
the modification of the Agreement.

Plaintiffs acknowledge that “things were more or less going fine” under the Agreement
during the first two-and-one-half years of the Agreement’s three-year term as the parties were
able to confer and resolve any disputes. (Dckt. #197 at 49-50). However, plaintiffs assert that
starting in late January 2025, with the onset of Operation Safeguard 2025, ICE failed to
substantially comply with the Agreement by utilizing its 1-200 policy regarding the issuance of
1-200s in the field to effectuate the collateral arrests of several claimant class members and other
foreign nationals. Plaintiffs further assert that ICE ceased its compliance with the Agreement in
toto on June 11, 2025, when ICE’s Principal Legal Advisor, Charles Wall, sent an email to all
ICE employees with the subject line: “Termination of the Castanon-Nava Settlement
Agreement” and text stating that:

Despite a pending motion to enforce the settlement agreement and a motion to

extend the settlement agreement, it remains terminated. Accordingly, I hereby
rescind the May 27, 2022, Castanon-Nava Settlement Obligation statement of

policy.
(Dckt. #193 at 1).

In its response, ICE contends that its policy regarding the issuance of [-200s in the field is
lawful, but that argument has already been rejected the Court. Supra at Section IV.B. Next, ICE
asserts that plaintiffs have failed to show that ICE is no longer complying with the training and
reporting obligations under the Agreement. (Dckt. #184 at 13). However, Wall’s email is
unequivocal: per his dictate, the Agreement and the Broadcast were terminated and rescinded,
period. The only logical reading of Wall’s email is that all obligations under the Agreement,
including those for training and reporting, stopped. What’s more, ICE admits that it is no longer

complying with the Agreement’s requirement that its officers document probable cause of the
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likelihood of escape when warrantless arrests are made and this documentation requirement—per
plaintiffs—is a critically important component of the Agreement. (Dckt. #197 at 66—67, 69).

Finally, ICE asserts that because plaintiffs generally “anticipated” its non-compliance
with the Agreement, “it does not matter that [p]laintiffs did not anticipate specifically sow they
now allege [d]efendants violated the Agreement.” (Dckt. #184 at 14). Consequently—per
ICE—the evidence of its substantial non-compliance cannot support a modification of the
Agreement. (Dckt. #184 at 14—16). While it is true that a “modification should not be granted
where a party relies upon events that actually were anticipated at the time it entered into a
decree,” the events that a moving party relies upon to support a modification must have been
actually anticipated by that party. Rufo, 502 U.S. at 385; Thompson, 404 F.3d at 828; David C.,
242 F.3d at 1212—-13. As such, how ICE violated the Agreement is important. Events that were
“theoretically foreseeable”—but which plaintiffs did not actually foresee—can support a
modification. Thompson, 404 F.3d at 828.

There is no doubt that plaintiffs, in fact, anticipated that ICE might violate the
Agreement—they negotiated provisions that provide for motions to enforce the Agreement based
on allegations of individual violations and based on repeated, material violations. They also
negotiated remedial provisions in the event that such violations of the Agreement were
established. However, plaintiffs assert that they did not actually foresee that ICE would
implement its new 1-200 policy and the Court finds their argument persuasive.

As noted above, ICE’s policy of issuing [-200 warrants to foreign nationals in the field
was explicitly designed “so that an individual flight risk analysis is not needed” for foreign
nationals who are subject to collateral arrests. (Dckt. #185-2 at 4). As such, ICE’s policy is

intended to, and does, circumvent the Broadcast’s requirement that “ICE officers must document
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the facts and circumstances surrounding a warrantless arrest in the narrative section of the
foreign national’s 1-213 form as soon as practicable.” (Dckt. #155-1 at 19). There would be no
reason for plaintiffs to actually foresee that ICE would implement such a policy. To the
contrary, ICE agreed as part of the Agreement not to “take any . . . actions, that change or
undermine the warrantless arrest or vehicle stop policies described in the Broadcast.” (/d. at 6).
Furthermore, ICE (to plaintiffs’ knowledge) had never before implemented this I-200 policy, and
only did so after the Agreement in this case was entered. For these reasons, the Court finds no
basis to support ICE’s suggestion that plaintiffs actually foresaw that ICE would pursue a policy
that would eviscerate the very foundation of the Agreement that they spent well over a year
negotiating.

Plaintiffs also assert that they did not actually foresee that a high-ranking ICE official
(namely, Principal Legal Advisor Charles Wall) would send an agency-wide directive that
terminated and rescinded the Agreement and Broadcast while the Agreement was still in effect.
Once more, the Court is persuaded by plaintiffs’ argument. As explained above in Section V, the
Agreement was clearly in effect during the pendency of plaintiffs’ motion to enforce for
“allegations of repeated, material violations” yet Wall issued his declaration despite his
knowledge that plaintiffs’ motion to enforce was pending.

It defies logic to believe that plaintiffs would have given up their claims and entered into
the Agreement if they had actually foreseen that ICE would unilaterally and prematurely
terminate the Agreement at the whim of one of its officials. See, e.g., Thompson, 404 F.3d at
828-29 (“If the parties had actually anticipated that the Local Defendants would be so far behind
on their obligations at this stage in the proceedings, the Consent Decree would never have been

executed. The Plaintiffs would not have given up their claims in exchange for an agreement that
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they anticipated would not be followed”); David C., 242 F.3d at 1213 (“Utah’s arguments
notwithstanding, it would defy logic for Appellees to agree to include the four-year Termination
Provision in the Agreement if they actually foresaw that Utah would not be in substantial
compliance with the terms of the Agreement at the end of the four-year period.”); New York v.
Microsoft Corp., 531 F.Supp.2d 141, 169 (D.D.C. 2008) (citing Thompson and David C.).
Accordingly, the Court finds that plaintiffs have established a significant change in
circumstances that warrants the modification of the Agreement.

B. The Court will extend the duration of the Agreement to provide plaintiffs with
the relief they bargained for when they entered into the Agreement.

“The failure of substantial compliance with the terms of a consent decree can qualify as a
significant change in circumstances that would justify the decree’s temporal extension.”
Lab./Cmty. Strategy Ctr., 564 F.3d at 1120-21; Kelly, 822 F.3d at 1098 (affirming the court’s
extension of the settlement agreement where it “returned Plaintiffs to the position they would
have occupied had CCA not violated the agreement from its inception.”); Holland v. New Jersey
Dep’t of Corr., 246 F.3d 267, 284 (3d Cir. 2001) (“Courts have extended a decree or parts of a
decree when a change in circumstances thwarted the basic purpose and intent of the decree, . . .
when there had been pervasive violations of the decree by one party, . . . and when one party was
in substantial non-compliance with the decree.”) (cleaned up); Duvall v. Moore, No. CV MJM-
94-2541, 2024 WL 4529261, at *6-8 (D.Md. Oct. 18, 2024) (modifying consent decree by
extending its term due to “a significant and unanticipated degree of noncompliance”); Jud.
Watch, Inc. v. Adams, 485 F.Supp.3d 831, 842-43 (E.D.Ky. 2020) (extended consent decree to
enable plaintiffs to monitor a second removal period as the parties had agreed); Dep 't of Fair
Emp. & Hous. v. L. Sch. Admission Council Inc., No. 12-CV-01830-JCS, 2018 WL 1156605, at

*25 (N.D.Cal. Mar. 5, 2018) (where a party has failed to comply with a consent decree,
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extending the term of the decree for the amount of time that the party has failed to comply will
return the moving party to the position it would have had but for the non-compliance).

Plaintiffs urge the Court to modify the Agreement by extending it for an additional
three-year period based upon ICE’s substantial non-compliance with Agreement. (Dckt. ##177
at 12; 197 at 74). ICE asserts that plaintiffs’ request to extend the Agreement by a three-year
period is not narrowly tailored to the changed factual circumstances that plaintiffs identified,
(Dckt. #184 at 16-20), although defense counsel acknowledged at oral argument that it might be
appropriate for the Court to extend the Agreement for some period if there were proof that ICE
stopped performing the Agreement prior to its expiration, (Dckt. #197 at 87-88).

The Court agrees, in part, with both parties. Although an extension of the Agreement is
necessary here to put plaintiffs in the position that they would have been in absent ICE’s material
non-compliance with the Agreement, plaintiffs’ request to extend the Agreement by three more
years is not suitably tailored to address such non-compliance. To reiterate, ICE was in
substantial compliance with the Agreement for two-and-one-half years until it unequivocally
ceased compliance, evidenced by Wall’s June 11, 2025 agency-wide email. To remedy this non-
compliance, the Court will extend the Agreement by 118 days, the number of days between June
11, 2025 and the date this Memorandum Opinion and Order is published (October 7, 2025). As
one court has recognized, the “[m]odification of a court order is suitably tailored to the changed
circumstance when it would return both parties as nearly as possible to where they would have
been absent the changed circumstances, and extending the term of a consent decree by the
amount of time that a party failed to comply with the decree meets that standard.” Dep 't of Fair

Emp. & Hous., 2018 WL 1156605, at *17 (cleaned up).
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Accordingly, the Court extends the Agreement until February 2, 2026. The Court further
orders ICE to reissue the Broadcast to all ICE officers nationwide, (see Dckt. #155-1 at 6), with
the instruction that the Broadcast shall remain in effect through February 2, 2026 per this Court’s
Order. This element of relief will correct for ICE’s premature cancellation of the Broadcast on
June 11, 2025.

Finally, it is the Court’s understanding that ICE’s Operation Management Module
(“OM?”) will enable it to produce to plaintiffs the relevant information about warrantless arrests
and arrests that were made pursuant to administrative warrants (i.e., [-200s) not issued in
conjunction with NTAs. (See Dckt. #197 at 53-56); see also Kidd v. Mayorkas, 343 F.R.D. 428,
438 (C.D.Cal. 2023) (citing to a spreadsheet of arrest statistics produced from ICE’s OM?
database). The Court therefore orders ICE to produce to plaintiffs the A numbers of the foreign
nationals and corresponding [-213s and [-200s for all foreign nations who were subjected to all
such arrests that took place in the Northern District of Illinois'® from June 11, 2025 through
October 7, 2025 within ten business days of the entry of this Memorandum Opinion and Order
(by October 22, 2025). ICE shall thereafter continue to produce data regarding such arrests to
plaintiffs on the first day of each month between October 22, 2025 and when the Agreement
expires on February 2, 2026.

ICE shall file a certification of compliance regarding its reissuance of the Broadcast and
reporting of past arrests within ten business days of the entry of this Memorandum Opinion and

Order (by October 22, 2025).

16 Although plaintiffs seek to have data reported for the ICE’s entire Chicago Area of Responsibility, the
Court notes that the parties’ agreed to limit ICE’s reporting obligations to the Northern District of Illinois,
(Dckt. #155-1 at 8), and the Court will retain the parties’ geographic limitation on ICE’s reporting
obligation. Furthermore, to be clear, ICE is not required to produce information and records for arrests
related to foreign nationals who have been transferred from state and local custody to federal custody, or
who have prior orders of removal or warrants of removal. (Dckt. ##185 at 16; 197 at 54).
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VIII. PROCEDURE FOR RESOLVING ADDITIONAL ALLEGED VIOLATIONS
OF THE AGREEMENT

Within ten business days of the entry of this Memorandum Opinion and Order (by
October 22, 2025), plaintiffs shall provide defense counsel with all available information

bAN13

regarding all alleged violations of the Agreement raised plaintiffs’ “notice of additional
violations of consent decree and request for status conference” and “supplemental notice of
consent decree violations.” (Dckt. ##199, 205). The parties are thereafter ordered to meet and
confer in good faith to resolve the alleged violations consistent with the rulings in this decision.
The parties shall file a joint status report regarding the status of their efforts to resolve these
alleged violations of the Agreement by November 5, 2025.
CONCLUSION

For the reasons stated above, plaintiffs’ motion to enforce court order regarding
settlement agreement, (Dckt. #164), is granted in part and denied in part and plaintiffs’ motion to
modify the final approval order enforcing the terms of settlement, (Dckt. #177), is granted on the

terms stated in this Opinion. This matter is set for an in-court status hearing on November 12,

2025 at 11:00 a.m.

Date: October 7, 2025

frey I. Cummings
United States District Court Judge
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Transcript of Hearing
of November 12, 2025
(Doc. 273)

[Pages 1-33]
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(Proceedings heard in open court, in part via
videoconference:)

THE COURTROOM DEPUTY: Case 18 Civil 3757, Castanon
Nava, et al versus Department of Homeland Security, et al.
Counsel, please state your name for the record, beginning with
plaintiffs' counsel.

MR. FELDMAN: Mark Feldman for plaintiffs.

MR. FLEMING: Mark Fleming on behalf of the
plaintiffs.

MS. ZWICK: Keren Zwick with plaintiffs.

MS. MARTIN: Allena Martin for the plaintiffs.

MS. GEORGEVICH: Mary Georgevich for the plaintiffs.

MS. GARCIA: And Michelle Garcia for the plaintiffs.

THE COURT: Good morning.

MR. OSWALD: Craig Oswald on behalf of the United
States.

THE COURT: Good morning. And do we have Mr. Weiland
on the 1ine?

MR. WEILAND: Yes, sir, you do. Good morning. This
is Mr. Weiland for the government. I'm also joined in the room
by my colleague Lorie MacKenzie, although she will not be
speaking on the record.

THE COURT: Good morning, everyone. I'm sorry for the
brief delay, but there are a number of matters that I want to

cover today. And so what I am going to do first is walk my way
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through the parties' joint status report that they've filed,
and have a number of questions for you before I turn to some
other matters.

First, in the joint status report that was filed on
November 7th, 2025, there was a section update regarding 6
class members named in Plaintiffs' October 31st, 2025
submission. There are two class members who are referenced who
were not released as of the time the report was filed. Have
those two individuals been released at this point?

MR. FELDMAN: Is that question for plaintiffs, your
Honor?

THE COURT: Anyone who can answer it.

MR. FELDMAN: Yes, we believe they were released on
November 7th and November 8th. But that means that even when
defendants agree to violations, they still waited over a week
to release people that not only they agreed were violations,
but agreed to release, and they provided no explanation for the
delay. We prompted them multiple times for updates and they
weren't actually released until we raised the issue to the
Court in the status report on November 7th.

THE COURT: So these are the two individuals who are
referenced in the November 10th, 2025, joint status report on
Page 3, a Mr. Chacon-Varela and Benitez-Mendoza.

MR. FELDMAN: Yes, your Honor.

THE COURT: Okay. Now, in the November 7th status
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report, it references that defendants have produced the arrest
records of 21 potential plaintiff class members. The parties
agree that 14 constitute violations of the decree, and two
remain in dispute.

What is the status of those 14 who there's been an
agreement of the violation, have they been released yet?

MR. FELDMAN: Your Honor, as to the 14, 4 remain
detained. And not to get ahead, but in terms of also the total
number that we have conferred upon right now, there are 13
individuals who are still currently detained who suffered
agreed-upon violations. Defendants have not even stated a
position on whether they are agreeing to release those
individuals.

THE COURT: Okay. Let me ask you this. Are
those -- some of the -- there are 17 names in your
November 10th joint status report. Are those 13 part of that
list of 17 or not?

MR. FLEMING: No, your Honor.

THE COURT: Okay. So these are 13 individuals. So
Mr. Weiland, Mr. Oswald, how about these 13? They say that
you've agreed that they're violations. They were arrested in
violation of the settlement agreement. There's no stated
reason why they can't be released. Why haven't they been
released? I'm looking at you, Mr. Oswald, because you're here.

But Mr. Weiland, I don't know, maybe you are going to address
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that.

MR. WEILAND: Yes, sir, I am. Can you see me?

THE COURT: I can see you now. I have to turn my
head, but I can see you.

MR. WEILAND: Thank you, sir. My understanding is
that ICE has not yet released all 13. I believe one individual
had been released and was awarded a bond, and ICE is working to
refund that bond, but they have not yet completed the release
process for the individuals that they agree would be found to
be in violation of this Court.

THE COURT: Okay. So there's 12 of those 13 that you
believe are still working on releasing them?

MR. WEILAND: Yes, sir. I would 1ike to confirm the
13th as well. I have information here from my client that
indicates one of them may have been released already and put on
bond, but I would 1like to confirm that. I have not received
any other word that anyone has been released.

THE COURT: Okay. Well, after the hearing, what I
would Tike you to do is to confer with plaintiffs' counsel and
make sure that you all are talking about the same people.

MR. FELDMAN: Your Honor --

THE COURT: Go ahead.

MR. FELDMAN: If I just may interject. Plaintiffs'
counsel checked this morning and at least through the ICE

locator none of the 13 that we are talking about have been
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released. I believe the ones that were released on bond, those
were not included in the 13 that we're discussing.

THE COURT: Okay. Well, again, I am going to want you
to confer, the lawyers to confer after we complete this
hearing. And Mr. Weiland, how Tong is it going to take to
release these folks? I mean you -- the government, I say you
-- the government has agreed that they should be released. How
much time do you need for that?

MR. WEILAND: Excuse me, your Honor. I'm sorry. I'm
getting over a lingering cough. I understand that the
paperwork had to work its way up to get director approval. I
think that's the latest I've heard, and so it takes several
days to do it, unless this Court orders an earlier release
date.

THE COURT: Well, I'11 tell you what, I'm going to
order those folks released by no Tater than noon on Friday.
That will give you some time. You've got the rest of the day
today to work your way up the chain to whoever needs to be
apprized of the situation. That should give you plenty of
time.

So --

MR. WEILAND: Yes, sir.

THE COURT: Okay. So with respect to those folks.

MR. FELDMAN: Your Honor, may I also request --

plaintiffs raised a request to defendant that they've also not
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responded to about requesting stays of removal for voluntary
departure for individuals that are in this posture with the
agreed-upon violations. Specifically because one person the
defendants agreed to release on the 31st, and then didn't
release, by Monday had already been ordered removed. He was
still fast-tracked in the detained removal docket, and by the
time we spoke to him Tater that week he had already given up.
And, you know, we're concerned that these individuals, they
don't even know that their release is pending. They don't know
that there's reason to have hope at this point, and so we would
ask that their removal orders also be stayed pending interim.

THE COURT: Mr. Weiland, do the defendants have any
objection to that? I mean, I'm giving you some time, some
additional time to go through your process to release them, I
mean, and I think that's a good point. These individuals may
not know that -- they're not in the courtroom today and they
may not have any way of knowing that they're going to be
released in a couple of days. Will the government agree to
stay any removal orders for these individuals? We're just
talking about the 13 right here.

MR. WEILAND: I can follow up with my client, your
Honor. Thus far DHS has not agreed to any limitation on
removal. They reiterate that that is beyond the scope of the
agreement.

THE COURT: Well, I'm going to order a stay on their
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removal; that's necessary to effectuate the remedy under the
settlement agreement for agreed violations of the agreement.
Now, just to be clear, and this should be clear from -- with
respect to these individuals and anyone else we talk to about
today, that the process of them going to the immigration system
and possibly being removed from this country, I do not have any
authority to stop that on the long-term basis, and so just to
make that very clear, I'm not ordering them never to be
removed, I'm ordering a stay until the relief under the
settlement agreement can be effectuated, and then they work
their way through the process. If they end up being removed,
then that's something that their Tawyers and the immigration
court will have to take up; 1is that clear?

MR. WEILAND: Yes, your Honor. And just to be
absolutely certain we're clear, we would request that you put
these two orders into some sort of written order, so I can take
that to my client and make sure that we are completely in
alignment with what the Court expects.

THE COURT: Okay. That's fair, because I don't want
there to be any misunderstanding. Mr. Fleming?

MR. FLEMING: Yeah, just as a point of clarification,
in addition to, 1like, the removal order, the bigger issue has
been these quote/unquote voluntary departures, where they've
been offering people to give up on their rights. So just

making sure that it captures the others so that we don't come
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back with another dispute.

THE COURT: Okay. So that would be not to offer them
voluntary departure or not to honor any voluntary departure?

MR. FLEMING: To stay it until there is resolution of,
because, frankly, as we've briefed, a Tot of these have been in
courts because of the prolonged detention under this unlawful
detention policy. And so certainly if they want to accept the
voluntary departure once they've been offered the release, then
absolutely. But we're concerned that they've had no access to
counsel and no understanding of what their situation is.

THE COURT: Okay. So that's understood. It's just
until they're actually released, and if they decide they want
to voluntarily depart, again, it's not to up to me to make that
decision for anyone. If they want to go, they can decide to
go, but that's not until after they get released. Okay.

Now, I had planned on going through -- I had a number
of questions about individuals who were referenced in various
violations where the parties agreed to terms of violations and
plaintiffs had indicated that certain individuals are not
released.

I'm assuming, Mr. Feldman, that the 13 people we're
talking about would capture those folks who were referenced in
the joint status reports?

MR. FELDMAN: Yes, your Honor. I mean the agreed-upon

violations.
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THE COURT: The agreed-upon violations. Okay. So
that will save a little time going through that. All right.
Now --

MR. WEILAND: Your Honor, does this order -- we --
some of these individuals, we've conferred on whether or not
they are 1in violation, but some of them are subject to
mandatory detention under 1225(b) (2).

THE COURT: Okay. I was going to turn to that 1in a
minute, Mr. Weiland. Could you explain how they're subject to
detention under 1225(b) (2)?

MR. WEILAND: Yes, sir. I refer and rely on my
colleague Josh Press's comments at our last hearing as well.
But it is my understanding that individuals who have entered
without inspection are understood to be when encountered for
the first time applicants for admission, and applicants for
admission are subject to expedited removal and mandatory
detention under 1225(b) (2), so the Tanguage of the statute.

THE COURT: Okay. Well, Tet's turn to that right now.

The settlement agreement certainly provides that class
members who are subject to mandatory detention pursuant to the
Immigration and Nationality Act are not eligible for the relief
of release.

As plaintiffs point out, it is within my discretion,
certainly, to interpret the settlement agreement and the

meaning of who is subject to mandatory detention is a question
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of Taw that I'm able to interpret. That issue, and I think as
we discussed last time, that issue has certainly come up before
this Court and well over a hundred others. And I can just tell
you this, as I explained last time, with respect to the
question of whether individuals who -- and I think it would
apply to almost all of the individuals we're talking about,
whether they're detained under 8 U.S.C. 1226 or 8 U.S.C. 1225,
it's really only those folks who've come into the country, who
are paroled into the country for urgent humanitarian reasons or
significant public benefit under Section 1225, who are governed
by Section 1225. Everyone else would be governed by Section
1226. And as I explained 1in another case on a habeas petition,
and I will give you that citation for the record here. That is
the decision in Patel vs. Crowley, and that 1is 2025 Westlaw
2996787, decided on October 24th, 2025, and the docket number
is 25 CV 11180.

I went through a fairly exhaustive analysis
elaborating the point I just made as to why individuals, unless
they're paroled in for humanitarian reasons or the other reason
I just indicated, are detained under Section 1226. And, also,
another point about that opinion is that with respect to the
warrants that have been issued, the I-200 warrants, those are
issued on the authority of Section 1226. With respect to any
notices to appear that are generated in connection with these

warrants, all of them that I've seen, and it's possible that
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there's some where there's a different checkmark, but all of
them that I've seen, the individual -- the reason that the
individual is -- the box that's checked on the notice to appear
is "You are an alien present in the United States who has not
been admitted or paroled." And if that box is checked, what
that indicates to me is that the government 1is treating them
under Section 1226, and not under Section 1225 because as I
mentioned, the only way -- the only way into the country under
1225 1is under some sort of Timited parole, otherwise you do get
detained when you're trying to enter the country under 1225.

And so as I explained in the Patel case, the
government cannot arrest someone under one of these warrants
under the authority of Section 1226 and come to court and take
the position that they are detained under Section 1225. That's
the Chinery doctrine, which binds an agency to its position and
precludes it from coming to court and taking a different
position to achieve a result.

There's case law that's cited in my opinion where that
Chinery doctrine has been applied in immigration cases, not
just mine but 1in other cases. And then I went on with the
statutory analysis as well, and concluded that individuals by
and large are detained under Section 1226. And my point is
until either the Seventh Circuit or the Supreme Court comes
along and says that I'm wrong, and well over a hundred of my

other colleagues, district court judges around the country are
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wrong and how these statutes should be interpreted, I'm going
to stick to what I have done.

And what that means here is that unless the defendants
can point to any of these individuals who we're talking about
who were paroled into the country for the humanitarian reasons
under Section 1225 -- humanitarian reasons or significant
public benefit under Section 1226, if you can point to such
individuals, I will treat them as being detained under Section
1226, otherwise everyone else, in my view, is detained under
Section 1226, which brings me back to your point, Mr. Weiland,
is that I'm making a legal determination under this consent
decree, which I can do, that these individuals that are -- that
you're talking about are in fact detained under 1226 and not
under 1225.

And the consent decree 1in circumstances where there
have been repeated material violations, which the parties agree
to here, I believe in the status reports there were at least 2-
to 3,000 violations where the parties agreed class members were
arrested 1in violation of the terms of this settlement
agreement. That's repeated material violations to me under the
Midway Blitz Operation. That I have the equitable discretion
to provide other remedies that are not specified in the
agreement; that's what the parties agreed to.

In this instance, the way I'm looking at it is simply

to restore the situation back to what it was before the Bureau
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of Immigration Appeals' September 5th, 2025, decision In The
Matter of Yajure Hurtado, which changed the way that the Board
of Immigration Appeals, and the government as a whole, viewed
these two statutes. Up until that decision, the interpretation
of the Bureau -- the Board of Immigration Appeals have been
consistent with the one that I've outlined here today in court
that individuals are really detained under Section 1226, unless
they come in under those limited parole circumstances under
1225. And, typically, there are situations, of course, under
Section 1226, where someone can be properly detained and not
eligible for release, and those are certainly contemplated by
the parties' settlement agreement, and certainly I respect
those as well.

I would never release anyone who is not eligible for
release under Section 1226(c), and if it appears that I'm about
to do that, I am certainly counting on Mr. Weiland and Mr.
Oswald to promptly bring it to my attention so I don't do that,
because I don't want to release anyone who should not be
released under that statute, and I will not do so, certainly
not knowingly.

So what I'm -- the way I'm looking at this is simply
to restore the situation back to what it would have been prior
to September 5th, where class members who were arrested in
violation of the decree, in most instances, unless they were

subject to mandatory detention, were released on bond. Now,
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they had to pay the minimum bond under 1226(a) typically, and
they were released on conditions, but they were released on
bond, and that's the way I look at it, Mr. Weiland. And so
with respect to these 13, I do not -- I'm finding that they are
not subject to mandatory detention under the Immigration and
Nationality Act, based upon what I have just said. Now -- so
that addresses your point.

MR. WEILAND: I understand. Yes, sir, it does. I
appreciate that, and again, we would ask to the extent the
Court is inclined to provide that in writing.

In addition, I fully understand the Court's point, but
I just need to make sure it's clear. Defendant has not
conceded at any point that there's repeated material violations
here. What they concede is that based on the Court's rulings,
the Court would find violations, and they declined to continue
to litigate those and make the Court rule in this similar way
that it has previously.

THE COURT: I do appreciate that point, and to the
extent I was saying that you agreed that the repeated material
violations, I'm not saying that. I'm simply saying that you,
and by you I mean that the government agreed with respect to
these certain individuals, that based upon my past ruling there
would be a finding that these people were arrested in violation
of the agreement. So just to be very clear about that. ATl

right?
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MR. WEILAND: Yes, sir. Thank you. I just wanted to
clarify on the record.

THE COURT: Okay. So what that brings me to is really
to the broader issue, and that is -- let me get my notes
together here. We kind of jumped around a bit from what I was
thinking about.

In the supplement to the joint status report that was
filed on November 10th, Docket Entry 246, defendants provided a
report of the initial risk assessment and threat classification
determination for 404 of the 615 detained individuals as of
October 22nd, 2025. Just to be clear, those approximately 615
detained individuals are those who defendants identified in
their October 29th, 2025, submission as folks who are not
subject to mandatory detention and do not have final orders of
removal .

The 1ist defendants have provided comprises the
officers' assigned ranking of each of the individuals, Tow,
medium, or high for risk of public safety and flight risk
defined as follows: Risk to public safety section refers to
the individual's previous criminal history and the severity of
past convictions, charges, supervision history, and any open
wants and warrants, risk of flight factors, documents, and
individual's ties to the government, such as home stability,
possession of government-issued documentation, and prior

immigration violations.
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Mr. Weiland, are all -- to your knowledge, are these
615 individuals detained?

MR. WEILAND: Your Honor, the information I have is
October 22nd, that's what I received from DHS.

THE COURT: Okay. So it's possible between
October 22nd and now that a number of them may have either been
removed or voluntarily departed?

MR. WEILAND: It is possible, and, yes, sir.

THE COURT: Okay. So the parties have not provided a

summary of who these individuals are, and in fairness, it's
possible that plaintiffs' counsel do not know who they are. I
do want to provide you with information from a summary that our
staff attorneys have prepared regarding 159 of the habeas
corpus cases that have been filed in this district. The
circumstances of their arrests are alleged in 107 of these
cases, and here's the breakdown. Fifty-four individuals were
arrested while at work, which includes 20 Tandscapers, 4 Uber
or taxi drivers, 2 street vendors, and 3 truck drivers. Twenty
individuals were arrested commuting to or from work, and,
again, these are the allegations of the petitions. Nine
individuals were arrested at Home Depot or Menard's, presumably
either seeking work or to pick up supplies for work-related
projects. Seven individuals were arrested at immigration

hearings or appointments. Eleven individuals were arrested at

public places, such as parks, gas stations, while shopping, or
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even at a Dunkin' Donuts drive-thru. And six of these
individuals were arrested outside their family home or a
friend's home.

It seems highly 1ikely to me that at least some of
those individuals are amongst the 615 detainees who are not
subject to mandatory detention. It also seems highly unlikely
to me that any of these foreign nationals are criminal gang
members, drug traffickers, or the assorted other ne'er-do-wells
who fall into the category of what ICE has called the "worst of
the worst."

Plaintiff has sought to have these individuals
released on what is known as alternatives to detention ATDs,
which includes electronic monitoring pending a determination as
to whether they're Nava class members whose rights under the
settlement agreement were violated when they were arrested.

Plaintiffs point out that as many as 60 percent of
potential class members who have been arrested have already
given up and accepted voluntary departure or removal from the
United States.

As we have discussed today, the parties have agreed
that -- at least under my rulings, that the rights of a couple
a dozen or more class members have been violated when they were
arrested, violated at least in terms of the settlement
agreement's requirements.

As I indicated before, the settlement agreement gives
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me discretion to provide any equitable remedies not otherwise
specified when there have been repeated material violations of
the settlement agreement. That's my finding, that's not what
defendants have agreed to, but certainly those numbers of
violations to me are repeated and material.

The settlement authority also, as I've indicated,
gives me the authority to determine who 1is subject to mandatory
detention under the Immigration and Nationality Act, and I have
indicated my view on that. And these folks, as I have
indicated, are not subject to detention under 8 U.S.C., Section
1225(b) (2). And 1in considering the request to release among
ATD, or alternatives to detention, I went to the ICE website
and I want to read some information from this because it helps
shape my view on this.

It states, "ICE's Alternatives to Detention, ADT
program, exists to ensure compliance with the release
conditions, and provides important case management services for
non-detained aliens. ATD consists of Intenstive Supervision
Appearance Program, ISAP. The ATD ISAP program utilizes case
management and technology tools to support aliens' compliances
release conditions while on ICE's non-detained docket.

ATD-ISAP also increases court appearance rates." And this is
the part that I took particular meaning from. It states,
"ATD-ISAP enables aliens to remain in their communities,

contributing to their families and community organizations and,
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as appropriate, concluding their affairs in the United States
as they move through immigration proceedings or prepare for
departure." ADT -- ATD -- I keep saying ADT. "ATD-ISAP has
been in place since 2004 and the number of participants has
increased over time. By the end of 2004, approximately

7.6 million aliens were being overseen on ICE's non-detained
docket. Of those, more than 179,000 participated in the
ATD-ISAP program." And it goes on and it gives the basis for
eligibility for that. And I believe based upon the screening
that has been done by the defendants already of these 615
individuals, and the various categorizations of threat level,
et cetera, that have been made, that these individuals would
qualify for the ATD program. It discusses cost effectiveness,
and it says, "The daily cost for ATD-ISAP participant is Tless
than $4.20 per day. A stark contrast from the cost of
detention, which is around $152 per day."

And so I look at that -- I also consider the fact that
in many of the detention facilities -- well, certainly the one
here, there have been allegations of it being overcrowded,
people being held in conditions that are not appropriate or
constitutional. 1In fact, I believe one of my colleagues
entered a temporary restraining order about those conditions 1in
conjunction with defense counsel to work to ensure that the
conditions could be made appropriate, without subjecting

defendants to -- they indicated perhaps they might need to
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close the facility down; that's not what my colleague wanted,
that's not what happened. And I think there was a way to make
the conditions better, which he's outlined, that will still
allow the facility to operate.

But the point I'm making here today is that we have a
lot of people in these detention facilities. And when you have
a program like this ICE ATD-ISAP program that's on the website
available, it just seems to me that that's an option, and this
is something that the plaintiffs have pointed to here, for
these 615 individuals, to the extent that they're still in the
country and they haven't either voluntarily departed or been
removed.

Now, so what I'm going to order here today is that by
noon on November 14th, I would like a list of the names of the
615 individuals, to the extent that they're still here in this
country and have not either been removed or voluntarily left.
I will order immediate release of these individuals, subject to
the payment of a $1,500 bond as specified by 8 U.S.C., Section
1226 (a) (2) (1) .

If their rights -- if the plaintiffs' counsel
determine that their rights have been violate under the terms
of the settlement agreement, there the individuals' conditions
will be removed and their bond will be refunded, as provided by
the settlement agreement.

As I indicated a Tittle earlier, this essentially
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restores things to the way they were prior to the Board of
Immigration Appeals', September 5th, 2025 decision, which we
have discussed already.

Now, I do note two things that are very important for
everyone's consideration. First of all, anyone who is released
on the ATP program is still considered, in the eyes of the Taw,
to be in the custody of the defendants. And I want to provide
a couple of case citations for the record to what I'm relying
on so everyone is aware of what I am relying here. This would
be the Vargas vs. Swan case. 854 F2d, 1028 at page 1033, which
finds that immigration parole qualifies as a form of custody
because it 1is conditional and revocable if the terms of parole
are violated. Similarly here, if any of the folks who get
released run afoul of the conditions of the ATD program, they
will be subject to immediate detention, re-detention, and their
right to be out on that ATD program will be revoked.

Another case is Justices of Boston Municipal Court vs.
Lydon, 466 United States 294, Pg. 301. This case stands for
the proposition a respondent who was physically released from
prison was still in custody because he was subject to
restraints not shared with the public generally, including the
obligation to appear for trial and to depart without Teave.

Similar, these individuals who were released on the
ATP program, their progress, as the ICE website specified,

through the immigration process has not stopped. They still
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will have to go to court. They still will be subject to
removal upon a court order, an immigration court order. This
is simply where they're going to be in custody, rather than
being detained in a facility they will be out on this ATD
program.

The second case that I want to bring or place on the
record, as far as my discretion under the consent decree in
providing this sort of equitable relief, is the Duran vs. Elrod
case, 713 F2d 292, pages 297 through 98, Seventh Circuit 1983.
Release of low-bond pretrial detainees from Cook County
Department of Corrections is a remedy for overcrowded
conditions and defendants' substantial noncompliance with
consent decree was not an abuse of discretion. I think this
would be an appropriate exercise of discretion with respect to
these individuals to release them on the ATD program under the
conditions here.

So plaintiffs' cross-motion for placement of potential
class members on alternatives to detention is granted to this
extent and is otherwise denied.

MR. FELDMAN: Your Honor --

MR. WEILAND: Your Honor --

THE COURT: Mr. Weiland, yes, go ahead.

MR. WEILAND: I understand your Honor has just ruled,
but I would 1ike to, at Teast, address the issue of 1in

reviewing this Tist of the 404, who we were able to get the
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information on completely, at least 12 were identified as
presenting a high risk to public safety, and were final
determinations of presenting a high risk overall. 1

recognize -- this list is based on the general, not subject to
mandatory detention and not subject to a final order of removal

THE COURT: Yes, that's -- you know, I want to be very
clear with you, I'm relying on you. And I've known you a long
time. I don't know if we ever met 1in person, but I know we did
the settlement conference, perhaps that was on Zoom or Webex.
But I have been dealing with you for years. I'm relying on
what you tell me, and if you tell me that, I'm taking that to
be true. So if you're telling me now that some of these
individuals are not eligible for release or subject to
mandatory detention, you'll need to specify that and I'm not
going to release those folks.

MR. WEILAND: Yes, sir. I'm trying to identify --
it's actually, I think, a gap in the Court's -- in the criteria
for the release and the Court's ruling. There are folks who
are not subject to mandatory detention who do not have final
orders of removal, which are the two criteria that get their
name on this Tist, that do present a high risk to the
community. And at Teast 12 of them of the 40 we were able to
pull the data for were classified as high public safety risk,

and the final determination was that they presented a high risk
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overall.

We would at least 1like to present that information to
the Court for consideration, as opposed to a blanket ruling
that everyone on this 1list does not pose any sort of threat for
public safety. We don't -- defendants don't think -- the two
criteria that put someone on this 1list are all criteria that
address someone's threat 1line.

THE COURT: Okay. Two things, Mr. Weiland. First, I
am very glad you brought that up because those individuals that
you just referenced are folks that I would not want to release.
And so I do want you to bring to my attention and plaintiffs'
counsel's attention, anyone such as those 12 individuals that
you have referenced there.

Second, part of the reason I wanted you to turn over
to the plaintiffs' counsel the information about the threat
level and flight risk information is so that they can know and
you would ascertain if there are any individuals in this group
of 615 who should not be released; that's why I ordered you to
do that. So I do want you to bring, though, any such
individuals to my attention, and I will tell you right now I am
not going to release those 12 or any others that fall into that
category. Al1 right? So be very clear with what you file.

MR. WEILAND: Yes, your Honor.

And then, your Honor, while we respect the Court's

ruling, there is -- it is quite significant. We would ask that
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you stay the effective date of it for one week so that I could
seek or discuss the case with my superiors and the Solicitor
General .

THE COURT: A11 right. Well, here's what I will do.
I will still order you to provide me this 1list by noon on the
14th. I will issue an order staying any orders or removal for
those folks, or any voluntary departures for those individuals
for another week until -- that would be the 21st -- to give you
time to confer with the folks that you need to talk with with
your client. But that way that will ensure none of those
individuals who are still detained, and we don't know how many
there are, I mean, if the 60 percent percentage is applicable
to these 600, there might be quite a few of them who are
already gone, but I'm going to do that as well.

MR. WEILAND: Thank you, your Honor.

THE COURT: But I'11 still need the 1list by Friday.

MR. WEILAND: I understand, your Honor.

THE COURT: Anything further, Mr. Weiland?

Okay. Anything further from plaintiffs' counsel.

MR. FELDMAN: Yes, your Honor. Plaintiffs have a few
clarifications about this request -- about this order. First,
the 615 is -- it's a subset of a subset. That is just the
pre-October 7th 1ist of 1800 ICE arrests. It doesn't include
anyone arrested by CVP or anyone post-October 7th, so that's --

you know, that's 615 out of 1800. You know, since then they
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have updated to 3,300 total, including CVP, and even that's not
including post-October 7th arrests.

So we would ask that this order apply not only to that
subset of 615, but all identified ICE and CVP class member
arrests within the ICE Chicago field office area that satisfied
this same criteria that the Court has identified.

THE COURT: Well, Mr. Feldman, here's the issue with
that. We don't know, and you don't know, I don't know, I don't
even know if Mr. Weiland knows how many additional individuals
that would fall into that category other than the 615.

This is going to be an ongoing process. Once we have
the information about additional individuals who would fall
into this subset category, we can take things from there. This
is going to be an ongoing process because we don't have perfect
information, so I am going to take it a step at a time. I am
not going to extend the order to a group that we don't even --
we don't know how many folks there are who fall into this or
who they may be, and the defendants have not had an opportunity
to at least investigate.

MR. FELDMAN: I think our point, your Honor, is that
it actually seemed quite easy for defendants to separate those
who are subject to mandatory detention under 1226(c) and 1231,
and they could just do the same thing with respect to this
list. And they actually have produced the full Tlist to us, so

we know they have that, too. So we actually think they could
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arrive at that subset, the analog of the 615 to the Targer
number. And we think 1it's urgent that they do so because,
again, people are being removed or accepting voluntary
departure every day, and, in fact, it's even in some ways more
urgent for the more recently arrested people, and that's the
reason we've asked for rolling productions to occur in reverse.

THE COURT: Well, Mr. Weiland, let me ask you this.
How much time will it take you to do that? They say it would
be very easy for you to do it. I don't know, but I want to ask
you.

MR. WEILAND: Yes, sir. Nothing has been easy in this
case. At least a week, your Honor. We've already identified
that even in running this 1ist of 615, that there were, for
some technical reason that the experts are trying to work
through, only data on 404 came back, and they're continuing to
work to complete the Tist with the remainder. Expanding it
five fold will take -- we think it will be a significant
challenge and Tikely have some similar gaps in the information
recovery. So I would think they would need at least a week to
try to make a first run, first pass.

THE COURT: Okay.

MR. FELDMAN: Your Honor, I believe it took them two
days last time. I'm sorry to interrupt.

THE COURT: Well, look, I mean, I do understand

Mr. Weiland's point. It seems to me that the way that the data
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is kept is not the most -- necessarily the most user friendly
and you may think 1it's very easy, but he's telling me they need
a week. So Mr. Weiland, I'11 give you a week to run that set
of parameters and to find out how many other folks who have
been arrested through today's date fit into that same
subcategory as the 615 that we have been talking about. So
that will give you until the 19th to produce that Tist to
plaintiffs. And then what I will want is a joint status report
on the 21st by -- joint status report by the parties about the
update on that Tist, and then we'll see where that takes us.

Again, Mr. Weiland, as your folks are putting together
that 1ist, I want to make sure that you identify any folks Tlike
the 12 that we've discussed that you, the government, has
determined pose too high a risk to be released. So make sure
that they understand that.

MR. WEILAND: Yes, your Honor, will do.

THE COURT: Okay. Anything else, Mr. Feldman?

MR. FELDMAN: We would ask, also, just because we have
concerns about the risk classification assessment that
defendants use, that for what I imagine will be a small number
of individuals that they object to release on ATDs of the 8%
flagged here, that they also provide documentation for those
individuals so that plaintiffs can assess their cases as well.

THE COURT: Well, you know, I'T1 tell you this. At

this point I'm not ready to second guess that determination by
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the government, if they've got a series of criteria. There are
12 individuals out of these 615, which would suggest to me that
they're not overusing whatever criteria they're using to
determine high risk. And so at this point we'll see how it
looks. If it gets to the point where 90 percent of the people
are determined to be high risk, I will take another 1ook at it.
But right now it appears like they are applying that criteria
judiciously if only so few fall into that.

Now, one thing I will say before we wrap up here today
is that this Court does not sit in a position of making any
policy for the government. I want to make that very clear. My
position here is two things. One, is to make sure that this
consent decree that the government entered into is enforced in
accordance with its terms and with developments that may change
that are different from what the parties expected, and my role
is reactive. There'll be nothing for me to do if arrests of
the people in this Midway Blitz Operation are conducted in
accordance with the settlement agreement and the provisions of
law that govern arrest. There will be nothing for me to do.

But if in the event there are allegations that people
were arrested in violation of this settlement agreement, this
consent decree, and the law, I will react to that and I'11 take
appropriate action. And so I want to make that very clear
before I close. And so, unless there is anything further, I

think I have said everything I can say today.
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MS. ZWICK: Just one thing, your Honor. I think we
have some question about the Togistics of the payment of the
bond. I might just propose that we meet and confer with the
government about that in the next week and we can discuss it.
Because I don't know how exactly the people will know that they
have been given a bond of $1,500, for example, and Tike how we
would go -- Tike we don't represent all of those clients 1in
their individual capacity, so we just want to make sure there
is some kind of mechanism to make that actually a workable
solution for the individuals.

THE COURT: I think that's a good idea and so that's
something you can discuss. Maybe you can talk about it after
the hearing because you're going to talk about those 13, and we
are going to make sure that those folks -- I think they can be
released very soon.

So that's all I have for today.

MR. FLEMING: We just have one housekeeping, which is,
for some reason the docket is locked on ECF such that I get
constant emails asking for access to docket entries that aren't
under seal. And so I've tried to correct this with the Clerk's
office, but to no avail so far. So just curious if that is
something on your end that can be fixed or how that works.

(Laughter.)
THE COURT: Well, Mr. Fleming, of all of the people in

the courthouse, you are probably asking the worst one why the
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docket 1is locking up. I can't answer that question. What I
would Tike you to do, though, 1is contact my deputy,
Ms. Chambers, and she'll be capable of figuring that out. If
she doesn't know that off the top of her head, she'll figure
that out for you, but I am the last person to ask about that.
MR. FLEMING: I appreciate that.
THE COURT: Court will stand in recess. Thank you
all.
THE COURTROOM DEPUTY: A1l rise.
(Concluded at 12:12 p.m.)
I certify that the foregoing is a correct transcript of the

record of proceedings in the above-entitled matter.

/s/ KRISTIN M. ASHENHURST November 12, 2025
KRISTIN M. ASHENHURST, CSR, RDR, CRR
Official Court Reporter
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
MARGARITO CASTANON NAVA, )
et al., )
)
Plaintiffs, ) No. 18-cv-3757
)
V. ) Judge Jeffrey I. Cummings
)
DEPARTMENT OF HOMELAND )
SECURITY, et al., )
)
Defendants. )
ORDER

Motion hearing held on plaintiffs’ motion for placement of potential class members on
alternatives to detention, (Dckt. #219). For the reasons stated on the record in open court, and
summarized in part below, the Court grants plaintiffs’ cross-motion in part and orders as follows.

To begin, in the parties’ joint status reports filed on November 7, 2025, the parties report
that they have agreed—after an examination of the pertinent arrest records—that 46 class
members were arrested in violation of the terms of the Consent Decree and are thus entitled to
relief under the Decree. (Dckt. #244 at 3—4). However, the majority of these class members
have already been removed from the United States, either involuntarily or voluntarily, and only
13 of these class members remain in detention. After meeting and conferring as to the identity of
these individuals, by 12:00 p.m. on November 14, 2025, defendants shall release these 13
individuals whom the parties agree were arrested in violation of the Consent Decree, remain in
custody, and who are therefore subject to release “on their own recognizance without bond or
conditions of release” pursuant to Section V(E)(2) of the Consent Decree. The Court stays the

involuntary removal and removal for voluntary departure for these individuals until the next
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business day after their release from custody. This will ensure that the class members can obtain
the benefit of the relief provided by the Consent Decree before they are potentially removed
from the United States.

More broadly, in their October 29, 2025 submission, (Dckt. #232), defendants
represented that they were able to provide plaintiffs with the name, A-number, country of origin,
and date of arrest for the approximately 3,000 individuals arrested from approximately June 11,
2025 through approximately October 7, 2025 (including those arrested in connection with
Operation Midway Blitz). After a review of the pertinent records, defendants determined that
approximately 615 of these individuals “are not subject to mandatory detention and do not have
final orders of removal.” (Dckt. #232 at 3; Dckt. #246 at 3). Defendants’ submission further
stated that “ICE defines mandatory detention as aliens with final orders, aliens detained under 8
U.S.C. §1226(c), and aliens processed for expedited removal.” (Dckt. #232 at 3 n.1).

The Consent Decree, in Section IV(E)(3)(a), provides that class members are not entitled
to relief under the Decree if they are “subject to mandatory detention pursuant to the
Immigration and Nationality Act.” Plaintiffs assert that these 615 individuals (and the other
foreign nationals who have been arrested and are detained) should be released on bond and ICE’s
Alternatives to Detention (ATD) program so long as they are not subject to mandatory detention
under Section 1226(c). Defendants disagree and assert that a// foreign nationals who have been
arrested and are detained are subject to mandatory detention under Section 8 U.S.C. §1225(b)(2)
even if they are not subject to mandatory detention under Section 1226(c). This Court construes
the provisions of the Consent Decree in its discretion given its familiarity with the parties’

protracted negotiations that led to the formation of the Decree and its role in resolving disputes
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over the Decree’s administration. See, e.g., FT.C. v. Trudeau, 579 F.3d 754, 763 n.9 (7th Cir.
2009).

As stated in open court, this Court recently addressed the issue of whether Section 1226
or Section 1225 governs foreign nationals who are similarly situated to the foreign nationals who
have been arrested in connection with Operation Midway Blitz. In that decision, this Court
determined that the foreign nationals in question were subject to arrest and detention under
Section 1226, and not under Section 1225. See Patel v. Crowley, No. 25-cv-11180, 2025 WL
2996787 (N.D.I11. Oct. 24, 2025). The Court’s holding to this effect is consistent with the
decisions of every one of the 21 district judges in this District who have ruled on this issue as
well as with the decisions of well over 100 other district judges from around the country. See,
e.g., Berto Mendez v. Noem, No. 2:25-CV-02062-RFB-MDC, 2025 WL 3124285, at *2 (D.Nev.

Nov. 7, 2025) (citing Kyle Cheney, More than 100 judges have ruled against the Trump admin’s

mandatory detention policy, Politico (Oct. 31, 2025 at 4:29 p.m. EDT)

https://www.politico.com/news/2025/10/3 1/trump-administration-mandatory-detention-

deportation-00632086 (last visited November 12, 2025). This Court will stand by its ruling on

this issue until it receives contrary direction from the Seventh Circuit or the Supreme Court.
Section V(B)(2) of the Consent Decree allows the Court “to provide any equitable
remedies not otherwise specified” in the Decree upon proof of “repeated, material violations.”
The Court finds, as it has found previously, see Castanon Nava v. Department of Homeland
Security, No. 18-cv-3757, 2025 WL 2842146 (N.D.II1. Oct. 7, 2025), that the 46 agreed upon
violations of the Consent Decree discussed above constitute “repeated, material violations.”
Plaintiffs argue that the Court should, in its discretion, grant them the equitable relief they

seek. The Court agrees for the following reasons:
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First, plaintiffs assert that a large number of class members (including many of the 615 in
question) were arrested in violation of the terms of the Consent Decree. Given the number of
instances where the parties have agreed that the rights of class members were violated, it stands
to reason that a significant number of additional violations will be uncovered as plaintiffs receive
and analyze the arrest records of the remaining arrestees.

Second, the Court finds that granting the 615 class members (or more precisely, the
subset of the 615 who are still detained and who do not pose a risk of danger) release on bond
and ICE’s ATD program is reasonably necessary to preserve the possibility of them receiving
relief under the Consent Decree if the parties agree, or plaintiffs prove, that they were arrested in
violation of the Decree. Plaintiffs have offered evidence that numerous class members whose
rights under the Consent Decree were violated and who would have been eligible for release
under the Decree were removed, often by voluntary departure, before such relief could be
provided to them. Indeed, only 13 of the 46 (or 28%) of the class members whom the parties
agree were arrested in violation of the terms of the Consent Decree remain in ICE detention.
And, overall, an estimated 60% of those who have been arrested under Operation Midway Blitz
have been removed from the United States. Plaintiffs assert that many class members are
choosing to voluntarily depart to escape the unsafe and unsanitary conditions that they have been
subjected to while in ICE detention. Their argument is supported by a ruling in another case in
this District in which the plaintiff detainees have been granted injunctive relief to avoid the
irreparable harm that they have suffered and will be likely to suffer on account of the abominable
conditions that they were subjected to in the ICE facility in Broadview Illinois. See Moreno
Gonzalez v. Noem, No. 25 C 13323, Dckt. # 49, Temporary Restraining Order (N.D.IIl. Nov. 5,

2025).
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Third, ICE has a recognized and successful ATD program that has been in widespread use
with over 179,000 participants and which is intended to “enable[] aliens to remain in their
communities — contributing to their families and community organizations and, as appropriate
concluding their affairs in the U.S. — as they move through immigration proceedings or prepare

for departure.” See https://www.ice.gov/features/atd (last visited November 12, 2025).

Fourth, class members who are released from detention on bond and enrolled in the ATD
program will still be in the “custody” of ICE, and the Court has the discretion to release them
under these conditions. In addition to the decisions cited in open court, see Just. Of Bos. Mun.
Ct. v. Lydon, 466 U.S. 294, 301 (1984); Vargas v. Swan, 854 F.2d 1028, 1033 (7th Cir. 1988); and
Duran v. Elrod, 713 F.2d 292, 297-98 (7th Cir. 1983), the Court relies on the following
additional authority: Clements v. Fla., 59 F.4th 1204, 1213-14 (11th Cir.), cert. denied, 144 S.Ct.
488 (2023) (“We have said that the ‘in custody’ requirement should be construed ‘very liberally,’
... To that end, we have held that non-citizens released on supervision while awaiting a final
decision in their immigration proceedings are deemed to be ‘in custody’ for purposes of habeas
corpus.”) (cleaned up); Avesh v. U.S. Immigr. & Customs Enf't, No. 08 C 542, 2008 WL
4442633, at *2 n.3 (N.D.IIL. Sept. 26, 2008) (finding that petitioner who had been released on a
bond by an Immigration Judge was in “custody” for purposes of a habeas corpus claim).
Moreover, no individual who is deemed a “high public safety risk” by defendants will be
released from detention under the terms of this Order.

Finally, the Court’s decision to allow the release of these class members on bond under
the ATD program is consistent with the manner in which the class members would have been
treated at the time the Consent Decree was executed in November 2021. As explained in Patel,

until mid-2025, the Department of Homeland Security (DHS) had consistently applied the
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provisions of Section 1226(a) and its discretionary release and review of detention to the vast
majority of foreign nationals allegedly in this country without valid documentation. Patel v.
Crowley, 2025 WL 2996787, at *4. However, in mid-2025, DHS issued an internal
memorandum advising ICE employees that DHS was changing its approach and would now treat
foreign nationals who had previously been considered to have been detained under Section 1226
as instead being detained under Section 1225, which requires mandatory detention. /d.
Defendants’ recent and abrupt 180° change in their interpretation of the INA, which is
inconsistent with the manner in which the Supreme Court and the Bureau of Immigration
Appeals itself had been treating foreign nationals under Section 1226, id. at *6, was
unforeseeable at the time the Consent Decree was executed. Indeed, if plaintiffs had known that
defendants would take the position that al/ foreign nationals who are arrested for alleged
violations of the immigration laws are subject to mandatory detention under Section 1225, they
never would have entered into the Consent Decree as it is currently written because class
members are entitled to relief under the Decree only if they are not subject to mandatory
detention. As such, construing the Consent Decree (a contract) to subject all class members to
mandatory detention under Section 1225 would violate principles of contract interpretation by
nullifying the Decree’s remedial provision. See, e.g., In re Enron Corp. Sec., Derivative &
ERISA Litig., 284 F.Supp.2d 511, 660 (S.D.Tex. 2003) (“Under federal common law, . . . one part
of a writing should not be construed to nullify another; a contract should be interpreted as a
whole, and its provision should be read to give effect to and harmonize all where possible.”);
Romspen Mortg. Ltd. P ship v. BGC Holdings LLC — Arlington Place One, 20 F.4th 359, 373 (7th
Cir. 2021) (“We do not interpret a contract in a manner that would nullify or render provisions

meaningless.”) (cleaned up).
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For these reasons, the Court will exercise its discretion to grant equitable relief under the
Consent Decree. To this end, by 12:00 p.m. CST on November 14, 2025, with respect to the
subset of 615 individuals discussed on the record, defendants shall provide the Court with their
names and specify which of the individuals in this group have been identified by defendants as
posing a “high public safety risk” if they were released. The Court further orders each individual
within this group who is still detained and who does not have a “high public safety risk”
designation to be released from detention upon payment of the $1,500 bond specified by 8
U.S.C. §1226(a)(2)(1) and their enrollment in ICE’s ATD program. To reiterate, as stated on the
record in open court, the Court will not release from detention any foreign national who has been
designated by the government as a “high public safety risk.” The Court stays its order releasing
these individuals from detention until 12:00 p.m. CST on November 21, 2025. The Court also
stays the involuntary removal and removal for voluntary departure for these individuals until the
next business day after their release from custody.

If the parties later agree, or plaintiffs prove, that any of the individuals who have been
released on ATD and bond were subject to arrest in violation of the Consent Decree, they will be
released “on their own recognizance without bond or conditions of release” pursuant to Section
V(E)(2) of the Consent Decree.

By November 19, 2025, defendants shall provide plaintiffs’ counsel with the names and
threat levels (i.e., risk of public safety and flight risk) of the remaining approximately 3,000 to
3,300 individuals who have been arrested since June 11, 2025, through the present, inclusive of
those arrested in connection with Operation Midway Blitz, so that the parties can continue to

meet and confer regarding those individuals.

App.111



Case: 1:18-cv-03757 Document #: 247 Filed: 11/13/25 Page 8 of 8 PagelD #:3199
Case: 25-3050 Document: 28 RESTRICTED  Filed: 01/05/2026  Pages: 198

Finally, by November 24, 2025, the parties shall file a joint status report regarding
compliance with this Order and the parties’ continued efforts to meet and confer regarding the
remaining foreign nationals who have been arrested and are referenced herein.

CONCLUSION
For all of these reasons, plaintiffs’ cross-motion for placement of potential class members

on alternatives to detention is granted to the extent specified herein and is otherwise denied.

fre‘:); I. Cummings ~
United States District Court Judge

Date: November 13, 2025
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