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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
N )
MARGARITO CASTANON NAVA, et al., )
. Plaintiffs, g Case No.: 18-cv-03757
; Judge Jeffrey I. Cummings
DEPARTMENT OF HOMELAND )
SECURITY, et al., )
Defendants. )
)

BRIEF IN SUPPORT OF PLAINTIFFS’ MOTION FOR PLACEMENT OF POTENTIAL
CLASS MEMBERS ON ALTERNATIVES TO DETENTION

The Court may issue “any equitable remedies” in response to a motion to enforce for
repeated, material violations. This Court already granted such a motion, yet Defendants have
responded with what can only be described as aggressive non-compliance, doubling down on their
illegal arrest practices that violated the Consent Decree in the first place. And because Defendants
have separately and unlawfully abandoned 30 years’ understanding of the term “mandatory
detention,” which is a key provision of the Decree, in Defendants’ view virtually no class members
will ever qualify for release from custody. Meanwhile, every day, illegally arrested class members
are pressured to give up both their right to relief under the Decree and their claims to lawfully
remain in this country lest they languish in inhumane detention conditions. Indeed, Defendants’
recent filing, Dkt. 232, suggests that as many as 60 percent of potential class members may have
already given up and accepted voluntary departure or removal from the United States. Contrary to
Defendants’ arguments, the Court need not modify the Consent Decree to rectify this problem of
Defendants’ own making. In response to Defendants’ repeated, material violations and the serious

harm those violations are causing class members every day, this Court has authority to issue any
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equitable relief it deems necessary—including interim placement on alternatives to detention—to
assure that class members who suffered violations are present in the United States to receive the
remedy they are entitled to under the Consent Decree.

L The Court has broad discretion to provide “any equitable remedies” in response to
repeated, material violations of the Consent Decree.

The Decree provides that “[t]he Court presiding over the Motion to Enforce [for repeated,
material violations] shall retain discretion to provide any equitable remedies not otherwise
specified in this Agreement.” Dkt. 155-1, at 11. The Consent Decree is a contract that must be
construed to give meaning to all provisions and make sense. See United States v. Rand Motors,
305 F. 3d. 770, 774 (7th Cir. 2002) (a settlement agreement is interpreted as a contract); Bell/Henry
v. United States, 739 ¥.3d 1324, 1331 (Fed. Cir. 2014) (in a contract, clear and unambiguous words
should be given a “plain and ordinary” meaning; all provisions should have meaning and make
sense (cleaned up)). The Decree does not limit the Court’s authority in this posture. Nor does it
exclude the possibility of interim relief as an “equitable remedy” when, as here, Defendants seek
to extend the dispute resolution process in a way that will make it impossible for most class
members to receive relief. See Dkt. 232, at 2-3 (Defendants claim they must review each paper A-
file to identify potential class members and “prior to the ultimate disposition of any individual
case” despite an electronic system that contains the operative documents: the Notice to Appear
(Form 1-862), Form 1-200 warrant, and Form 1-213); see Dkt. 219-2, Decl. of David Faherty.

Here, the Court already found repeated, material violations, granted Plaintiffs’ motion to
enforce on that basis, and awarded attorney’s fees, ruling that Defendants’ arguments were not
substantially justified. Dkt. 214. The Court is in the process of addressing relief for thousands of
class members harmed by Defendants’ widespread non-compliance, including requiring reporting

to identify class members whose arrests may have violated the Consent Decree. In this posture,
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the Court “retain[s] discretion to provide any equitable remedies not otherwise specified” in the
Agreement. Dkt. 155-1, at 11.

The phrase “any equitable remedies” provides this Court broad discretion to ensure that
Defendants are brought into compliance and that class members whose rights were violated receive
the benefit of the bargain. See, e.g., Ali v. Federal Bureau of Prisons, 552 U.S. 214, 218-19 (2008)
(noting that “read naturally, the word ‘any’ has an expansive meaning, that is, ‘one or some

299

indiscriminately of whatever kind,”” and collecting cases finding that the use of “any” and “the
absence of restrictive language left no basis in the text” for limitations) (cleaned up); Swann v.
Charlotte-Mecklenburg Bd. of Ed., 402 U.S. 1, 15 (1971) (quoting Hecht Co. v. Bowles, 321 U.S.
321, 329-330 (1944)) (“[B]readth and flexibility are inherent in equitable remedies. ‘The essence
of equity jurisdiction has been the power of the Chancellor to do equity and to mould each decree
to the necessities of the particular case. Flexibility rather than rigidity has distinguished it.”””). The
parties agreed to those terms and gave the Court broad discretion for a reason—repeated, material
violations as Defendants have engaged in here undermine the very purpose of the Agreement.
Defendants also “agreed as part of the Agreement not to ‘take any . . . actions, that change
or undermine the warrantless arrest or vehicle stop policies described in the Broadcast.”” Dkt. 214,
at 48 (emphasis in original) (quoting Dkt. 155-1, at 6). But as this Court found, that is precisely
what Defendants have done and continue to do, despite this Court’s ruling. Given that the Court
already concluded that the violations before its decision and the nature of Defendants’ non-

compliance constitute both repeated, material violations and a significant change in circumstances

warranting extension of the Agreement, it need not make that decision yet again to fashion
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remedies addressing the resolution of those violations and Defendants’ ongoing conduct.'
Defendants’ illegal conduct has already impacted thousands of class members—so many that
Defendants point to the volume of potential violations as justification for delaying the dispute
resolution process. Meanwhile, unlawfully arrested class members languish in detention.

Under the Agreement, the remedy these class members are entitled to is release without
bond or conditions of release. Dkt. 155-1, at 9 (““Class Members released pursuant to this Section
shall be released on their own recognizance without bond or condition of release.”).? But the
Government has dug in its heels, demonstrating that it is unable or unwilling to resolve these
violations and release class members swiftly, and seemingly at all, see infra Section II.

Interim relief in the form of placing potential class members on alternatives to detention

assures that class members—whose arrests likely violated the Consent Decree, see Dkt. 219, at

! Plaintiffs maintain that modification under Rule 60(b)(5) is not necessary to grant Plaintiffs’
request for interim relief, for the reasons stated herein. But Plaintiffs meet that standard as well.
Defendants previously engaged in widespread non-compliance as detailed in the Court’s decision
granting Plaintiffs motions to enforce and extend the Consent Decree. Dkt. 214. And since
Plaintiffs filed those motions, Defendants have abandoned 30 years’ precedent to unilaterally
reinterpret a key term in the agreement (“mandatory detention”) such that virtually all class
members cannot, according to Defendants, receive the primary relief contemplated by the
Agreement: release from detention. Until the Parties can resolve the thousands of potential
violations, Defendants’ interpretation is also preventing class members from seeking release on
bond. In addition, Defendants have engaged in other tactics—including the use of “incentivized”
“voluntary” departure and the use of far-flung detention centers with hostile conditions—to
pressure class members to accept removal before their violations of the Decree can be resolved
and before they can seek any relief from removal for which they might qualify. These
developments—all of which postdate the original briefing on Plaintiffs’ motion to enforce—
constitute further changed circumstances that have frustrated the purpose of the Agreement. Dkt.
177, 185 (citing the standards for Rule 60(b)(5) modifications). Modification, in the form of
interim placement on ATDs of potential class members, is “necessary to provide plaintiffs with
the benefit of the bargain that they negotiated for when they agreed to settle their claims in this
case.” Dkt. 214, at 45. If required, Plaintiffs are willing to a file a new motion to that effect.

2 Even those class members who are not subject to mandatory detention under 8 U.S.C. § 1226(c),
but Defendants still believe “pose[] a danger to the community” are entitled to bond hearings
under the Decree and may still be entitled to release. See Dkt. 155-1, at 9-10.

4
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10-11—will in fact still be in the United States to receive the relief they are entitled to when their
individual claims are ultimately adjudicated.® Plaintiffs presented substantial evidence—which
Defendants’ counsel did not dispute with evidence or a certification—that class members are
detained in overcrowded, unsanitary and unsafe conditions where they have no access to counsel.
Dkt. 219, at 7-8; Transcript of October 24, 2025 hearing at 50-52; see also Moreno Gonzalez v.
Noem, No. 25-cv-13323-RWG, Docket No. 1 (N.D. Ill. Oct. 30, 2025) (complaint alleging “mass
constitutional violations™ at Broadview ICE facility). Class members are being pressured, and in
some cases, overtly threatened to waive their due process rights and accept “voluntary departure,”
or else face continued detention in inhumane conditions. Dkt. 219, at 9. The upshot is that with
each passing day, class members, some of whom have lived here most of their lives, who have
family and children here, who may well have viable defenses to removal, and who were unlawfully
arrested by Defendants and are eligible for release under the Consent Decree, are forced to give

up their rights because they simply cannot endure any more.

3 Contrary to Defendants’ argument, Dkt. 237, Plaintiffs seek interim relief for a subset of
individual class members, not class-wide injunctive relief. As proposed by Plaintiffs, see infra
Section III, the individuals will be drawn from the list of potential class members produced by
Defendants (which is limited to certain potential individual class members arrested in the Northen
District of I1linois) and the list of potential class members identified by Plaintiffs that demonstrate
indicia of likely violations and eligibility for the individual remedy of unconditional release under
the Decree — namely, individuals who have no prior removal order, who are not subject to
mandatory detention under 8 U.S.C. §§ 1226(c) or 1231, and who do not pose a danger to the
community. Once interim relief is afforded, the Parties and the Court will determine which of
these individual class members were arrested in violation of the Decree and entitled to the
ultimate remedy of unconditional release. Plaintiffs’ proposal does not seek class-wide relief that
might implicate 8 U.S.C. § 1252(f) [to the extent that provision is even applicable to a consent
decree or settlement], but rather a process by which to adjudicate the individual class members’
claims of violations of the Decree and eligibility for a remedy. That this interim relief may impact
hundreds of individuals identified at the same time is a product of Defendants’ widespread non-
compliance and does not convert this request for process and individual interim remedies into
class-wide injunctive relief.
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Defendants’ first production illuminates the urgency of this problem and the desperate need
for interim relief. Defendants have thus far only produced documents for 21 individuals they
concede were subject to warrantless or collateral arrests pursuant to [-200s issued in the field. Out
of that production, Plaintiffs have identified 18 violations of the Consent Decree, yet only six of
these individuals remain in the country. At least eight potential class members appear to have
accepted “voluntary” departure from DHS before they ever saw an immigration judge to learn if
they might qualify for relief from removal, one was ordered removed three days after arrest, and
three others are not in the DHS detainee locator and do not have a case pending before the
immigration courts, meaning they are likely no longer in the United States. These potential class
members were whisked out of the country with breathtaking speed—mnearly all were arrested after
September 1, 2025, and many were removed within days, or even hours, of their arrest. These
figures are a microcosm of a larger trend. In their most recent filing, Defendants state that out of
the 1,852 ICE arrests initially identified, about 1,100 (60%) were no longer in custody on October
22, 2025, which strongly suggests those individuals have been removed or taken voluntary
departure. Dkt. 232 at 3. Nine days later, that percentage has almost certainly grown.

Moreover, Defendants have only produced arrest records for 21 individuals out of 67 they
reviewed, and they have not provided any information regarding the other 46 individuals or
explained why they did not produce their documents.

Under the terms of the Consent Decree, the Court need not let Defendants delay until no
class members remain in the country. The Decree provides that the Court has the authority to issue
“any equitable relief” in response to Defendants’ repeated, material violations of the Decree,
including interim relief. The Seventh Circuit has also ruled that when a federal court is faced with

violations of a consent decree, the “court is vested with broad discretionary power” to craft
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appropriate remedies. See e.g., Duran v. Elrod, 713 F.2d 292, 297-98 (7th Cir. 1983) (release of
low-bond pretrial detainees from Cook County Department of Corrections as remedy for
overcrowded conditions and Defendants’ substantial noncompliance with consent decree was not
an abuse of discretion). In this instance, thousands of class members should not suffer in
“mandatory” detention, pressured to forfeit their rights under the Consent Decree and their claims
to lawfully remain in this country, while the Government drags its heels to present any evidence
justifying their continued detention. If potential class members are released on alternatives to
detention, the parties may proceed with the conflict resolution process defined by this Court,
including reasonable extensions for Defendants’ productions as necessary, while preserving the
bargained-for remedy.

I1. Defendants’ definition of “mandatory detention,” an unlawful application of

8 U.S.C. § 1225(b)(2), does not prevent release of class members who suffered
violations under the Decree.

Defendants have taken the position that they, by defining mandatory detention however
they want, can circumscribe the universe of class members who can receive remedies for violations
of the Consent Decree, including interim release on ATDs or ultimately release on their own
recognizance. This is regardless of the parties’ prior understanding of that term of art, the purpose
of the Decree’s equitable relief, or the lawfulness of Defendants’ new definition.*

First, this Court has the authority to interpret the meaning of the terms of the Consent
Decree, including the phrase “mandatory detention pursuant to the Immigration and Nationality

Act.” See Dkt. 155-1, at 9, 10. As the Court acknowledged in the hearing, Defendants’ vastly

*1In their October 29, 2025, memorandum, Defendants seem to recognize that mandatory detention
only includes individuals detained under 8 U.S.C. § 1226(c), those with final orders, and those
processed under expedited removal. Dkt. 232, at 3, n.1. Because it is unclear if Defendants make
an official concession, Plaintiffs include arguments on this point.

7
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expanded, erroneous re-interpretation of 8 U.S.C. § 1225(b)(2) was not the parties’ (or anyone’s)
understanding of “mandatory detention” when the parties entered into the Agreement.® As
described in Plaintiffs’ motion, on July 8, 2025, months after Plaintiffs’ Motion to Enforce, Dkt.
164, and years after the Parties entered their settlement agreement, Dkt. 155-1, Defendant DHS
announced a new interpretation of its detention authority under the Immigration and Nationality
Act (INA). Breaking from three decades of precedent, Defendants claimed for the first time that
individuals who entered the United States without being inspected, regardless of how long they
have lived and resided in the United States, are subject mandatory detention under INA
§ 235(b)(2), 8 U.S.C. § 1225(b)(2). At the time of the Agreement—and even at the time of the
motion to enforce—§ 1225(b)(2) had never been implemented in this sweeping manner and
applied to individuals residing in the interior, likely encompassing the vast majority of class
members in this litigation.

Put simply, Plaintiffs did not agree, and never would have agreed, that “mandatory
detention” means whatever Defendants say it means even if it is unlawfully and erroneously
applied. That would undermine the very purpose of the Decree and the equitable relief afforded to
class members who were unlawfully arrested. The Court should not accept Defendants’ new
definition of “mandatory detention.”® As the Court recognized in the hearing, Defendants are
wrong on the law and Plaintiffs have the record to prove it. Over 125 federal courts, including this

Court, have considered and rejected Defendants’ unlawful application of its detention authority

3> In their October 31 memorandum, Defendants claim that this Court’s equitable authority is
constrained by 8 U.S.C. § 1182(d)(5). Dkt. 237, at 6. That provision of the INA, however, is only
relevant here, if the Court agrees with Defendants’ new interpretation of who is subject to
mandatory detention under 8 U.S.C. § 1225(b)(2).

6 Similarly, this Court had authority to interpret what constitutes a warrantless arrest under the
Consent Decree and refused to accept Defendants’ unlawful practice of issuing warrants to
collaterals encountered in the field. Dkt. 214.
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under § 1225(b)(2). See Patel v. Crowley, No. 25-cv-11180, 2025 WL 2996787, at *10 (N.D. IlL
October 24, 2025) (Cummings, J.); Ochoa v. Noem, No. 25-cv-10865, 2025 WL 2938779, at *7
(N.D. III. Oct. 16, 2025) (Jenkins, J.).

Under Loper Bright Enterprises v. Raimondo, 603 U.S. 369, 394, 413 (2024), this Court
need not and should not defer to DHS’s or the BIA’s erroneous interpretation of § 1225(b)(2) to
determine when a class member is or is not properly subject to mandatory detention and thus is or
is not entitled to relief under the Consent Decree. See Patel, 2025 WL 2996787, at *6 (agreeing
with “dozens of district court decisions” rejecting the BIA’s “expansive interpretation” of
§ 1225(b)(2) as unpersuasive and not entitled to deference). The meaning of “mandatory detention
pursuant to the Immigration and Nationality Act” in the Agreement is firmly before this Court and
need not be relegated to thousands of habeas petitions for class members who have been unlawfully
arrested in violation of the Consent Decree. Dkt 155-1, at 10 (“In the event the Parties have a
dispute concerning the meaning or requirements of this Agreement . . . . The Court shall [] resolve
the dispute. . . .”).

Based on Defendants’ Response and their first production, Plaintiffs anticipate that
Defendants will refuse to release class members whose arrests concededly constitute violations of
the Consent Decree, but whom Defendants have deemed to be subject to mandatory detention
under their erroneous expanded interpretation of § 1225(b)(2). In other words, individuals who
were unlawfully arrested will remain unlawfully detained without access to bond due to
Defendants’ and the BIA’s erroneous interpretation of the detention statute for the duration of the
conferral process, and then (assuming the individuals are even present in the United States)
Defendants will assert that those individuals should be denied any relief under the Consent Decree

for the same flawed reason. These class members—who unquestionably would have been qualified
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for release under the terms of the Consent Decree as the parties initially understood them and who
are lawfully qualified for release now—would remain detained the entire time Defendants play this
game. Plaintiffs seek interim relief in the form of ATDs so that the remedies under the Consent
Decree may still be meaningful and available to the class members it was intended to encompass.

III.  Plaintiffs’ proposed interim remedy placing potential class members on alternatives
to detention is reasonable, feasible, and fair.

Plaintiffs propose using ATDs as an interim form of relief to allow the parties and the Court
to fairly and fully determine whether the arrests of the potential class members violated the
Agreement.” This proposal will allow Defendants sufficient time to gather the documents they are
required to produce, the parties to meet and confer, and Plaintiffs to file any motions to enforce for
individual violations (if necessary), while mitigating the severe harm potential class members are
suffering through unlawful detention and premature, possibly coerced removal. As discussed in
Section I, the Court has equitable authority to order all potential class members identified by the
Parties that meet certain criteria placed on ATDs as an interim remedy for Defendants’ repeated,
material (and ongoing) violations of the Agreement.® Defendants currently employ ATDs for at
least 19,000 noncitizens in the Chicago Area of Responsibility and 187,000 noncitizens

nationwide, and they do not equate to release from custody. Cf. Vargas v. Swan, 854 F.2d 1028,

7 The settlement class is defined as “All current and future persons arrested without a warrant for
a civil violation of U.S. immigration laws within the area of responsibility of the ICE Chicago
Field Office” (a six-state region). Dkt. 158, at 4. But the reporting requirements in the Agreement
are limited to the Northern District of Illinois, Dkt. 155-1, at 8, and so in its October 7
memorandum, the Court imposed additional, continuing reporting obligations for arrests in the
Northern District from June 11, 2025 onward, Dkt. 214, at 51. And the Court made clear that this
obligation includes arrests by Border Patrol. Dkt. 222, at 1.

8 Contrary to Defendants’ assertion in its October 31 memorandum, Dkt. 237, at 6, Plaintiffs are
not asking for potential class members to be paroled under 8 U.S.C. § 1182(d)(5). As discussed
in Part I, all the individuals that Defendants claim are detained under § 1225 (and thus only
eligible for release on parole under § 1182(d)(5)) are actually detained under § 1226 based on a
correct interpretation of that statute.

10
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1033 (7th Cir. 1988) (finding that immigration parole qualifies as a form of custody because “it is
conditional and revocable if the terms of the parole are violated”); Justs. of Bos. Mun. Ct. v. Lydon,
466 U.S. 294, 301 (1984) (finding respondent who was physically released from prison was still
in “custody” because he was subject to “restraints not shared by the public generally,” including
the “obligation to appear in court for trial” and not to “depart without leave” (cleaned up)).
Ordering placement on ATDs would allow Defendants to track the locations of users and re-detain
them if necessary and thus present minimal risk. See Dkt. 219, at 9-10.

As a starting point, Defendants should be required to place on ATDs all identified potential
class members who have no criminal history, no final order of removal, and are not subject to
mandatory detention as that term was understood in the original Agreement, i.e. excluding
individuals subject to mandatory detention because of a prior removal order (8 U.S.C. § 1231) or
because of certain criminal convictions (8 U.S.C. § 1226(c)). Defendants’ October 29, 2025, filing
makes clear that Defendants can electronically identify individuals subject to mandatory detention
through an initial data review. Dkt. 232, at 3.° And, Defendants have already assessed each class
member’s criminal background as is reflected in DHS’s monthly detention statistics, which
categorizes each person subject to detention, based on the recency and severity of any criminal
behavior, in descending order of risk as Threat Levels 1, 2, 3, and No Threat for individuals with
no criminal convictions. See ICE, Detention Management, “Detention FY 2025 YTD, Alternatives

to Detention FY 2025 YTD and Facilities FY 2025 YTD, Footnotes (227 KB),” Facilities FY25

? Defendants contend that “some cases” may require further analysis “due to the complexity” of
state law. Dkt. 232, at 2. But for individuals with no criminal history—the majority of Class
Members—this complexity does not exist and there is no need to review 1-213s or A files to
make these determinations. /d. at 3.

11
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Tab, Columns R-U & Footnotes Tab, https:/www.ice.gov/detain/detention-management (last

visited Oct. 31, 2025).

Defendants’ principal remaining argument against the use of ATDs seems to be that they
claim the Agreement excludes release for anyone Defendants deem a danger to the community.
This argument misconstrues the language of the Agreement and ignores the reality that many
potential class members can be placed on ATDs immediately because they are categorically not a
danger to the community. See id. Indeed, Defendants’ public data shows that 85 percent of
individuals detained have been designated “No ICE Threat Level” meaning they have no criminal
convictions. /d. And this position is wrong for reasons directly related to the Agreement itself. The
Agreement excludes from eligibility for release all class members subject to mandatory detention
under 8 U.S.C. § 1226(c). Dkt. 155-1, at 9. This category alone eliminates almost all potential class
members who have been convicted of any serious felony, and other potential class members
convicted of lesser offenses. For the small minority of other class members who have criminal
conduct that could be construed by Defendants as posing a “danger to the community,” Section
E.3 of the Agreement outlines exceptions to the standard individual remedy of release, excluding
“Class Members for whom ICE has determined to not set bond in any amount on the basis that the
Class Member poses a danger to the community and an immigration judge likewise denies bond
in any amount on the basis that the class member poses a danger to the community.” Dkt. 155-1,
ato.

But Defendants have largely nullified this bargained-for conflict resolution process because
their unlawful interpretation of mandatory detention means that neither Defendants nor
immigration judges are conducting bond determinations for most potential class members. Instead,

Defendants are automatically detaining class members irrespective of dangerousness. The only

12
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logical conclusion under the Decree is that the exception in IV.E.3 does not apply to those
individuals. The result cannot be that Defendants can now assert that no potential class member is
eligible for release even on ATDs until dangerousness is assessed in a way not contemplated by
the Agreement.'° That a small percentage of the potential class members could be deemed a danger
to the community, who otherwise fall outside of the blanket exclusion of class members subject to
mandatory detention under 8 U.S.C. § 1226(c) due to criminal convictions, should not preclude
interim relief in the form of ATDs for the vast majority of potential class members who present no
conceivable danger.

Crucially, there is reason to believe that for a significant majority of the potential class
members, there is no evidence of dangerousness whatsoever. Of the 21 potential class members
identified in Defendants’ first production, only 4 have a criminal record of any kind.

ICE has this information at its fingertips. As discussed above, for each person it detains,
ICE makes a threat assessment during initial processing and tracks this data. Detained individuals
with no criminal conviction are classified as “No ICE Threat Level.” Detainees with criminal
history are graded on a scale of one to three (with one being the highest severity) based on “the
recency of the criminal behavior and its severity.” ICE, Detention Management, “Detention FY
2025 YTD, Alternatives to Detention FY 2025 YTD and Facilities FY 2025 YTD, Footnotes (227

KB),” Footnotes Tab, https://www.ice.gov/detain/detention-management (last visited Oct. 31,

2025). As of September 15, 2025, 85 percent of ICE detainees are classified as “No ICE Threat

Level.” Id. at Facilities FY25 Tab. The ICE Threat Level classifications provide a straightforward

10 Defendants have not provided any proposal for how dangerousness could be assessed outside of
the process outlined in Section E.3 of the Agreement.

13
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mechanism to determine individuals who may be released on ATDs as a form of interim relief
without the need for an individualized adjudication of dangerousness.

Accordingly, Plaintiffs request that the Court order Defendants to produce by November 7,
2025, the list of DHS arrests in the Northern District of Illinois between June 11, 2025, and the
end of October 2025, including name, A number, country of origin, arrest date, and ICE Threat
Level. Potential class members with a “No ICE Threat Level” classification (i.e. representing
individuals with no criminal history) should be placed on the least-restrictive ATDs possible.!!
Given the concerning pattern of rapid deportations and coerced voluntary departure agreements
discussed above, Plaintiffs request that the Court order, with respect to all potential class members
identified by either party with a “No ICE Threat Level” classification, that Defendants place a stay
of removal preventing their departure from the United States pending their placement on an ATD,
and then place all such potential class members within a reasonable but prescribed period of time
on the least-restrictive ATD possible.

Once these potential class members have been placed on an ATD, Plaintiffs seek an order
that Defendants shall produce to Plaintiffs the names and A numbers of the potential class members
placed on ATDs. Plaintiffs request that the Court order Defendants to continue producing lists of

new DHS arrests of potential class members on a bi-weekly basis, and follow the same procedure

' While some higher threat levels may warrant body-worn GPS such as ankle monitors, Plaintiffs
submit that less restrictive ATDs are more appropriate for individuals with no criminal history and
whom Defendants have identified as “No ICE Threat Level.” ICE frequently, and far more
regularly, utilizes telephonic reporting or the SmartLINK Mobile Application either on personal
cell phones or a SmartLINK Mobile device. See ICE, “Alternatives to Detention”,
https://www.ice.gov/features/atd (last visited October 30, 2025) (noting that the majority of ATD
participants are assigned to SmartLINK and that as of September 2024, less than 10% of ATD
participants were assigned a body worn device); ICE, Detention Management: “FY25 Detention
Statistics,” (ATD FY25 YTD Tab) (as of September 20, 2025, over 81% of individuals on ATDs
were assigned to SmartLINK).

14
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for placing potential class members with a “No ICE Threat Level” classification on ATDs, pending
resolution of the underlying potential Consent Decree violations. 2

Potential class members with other threat level classifications, which likely make up a
small percentage of the total potential class members, may also be amenable to release on ATDs,
particularly those with a low-level classification indicative of no violent criminal history.
Depending on the volume of potential class members with threat levels 1 to 3, this could be
accomplished through a variety of methods, including individualized inquiries, or a meet and
confer process. !

Plaintiffs welcome the opportunity to discuss further a process for determining eligibility
for interim and final relief that is practicable and efficient for the parties and the Court.

CONCLUSION

Based on the foregoing, Plaintiffs request the Court grant their Cross Motion for

Placement of Potential Class Members on Alternatives to Detention and order the interim relief

described in Section III above.

Dated: October 31, 2025 Respectfully submitted,

/s/ Mark Fleming
Mark Fleming
Mark Feldman

12 On a parallel track, on a rolling basis, Defendants will continue to produce arrest documentation,
Plaintiffs will identify alleged violations of the agreement, the Parties will meet and confer, and
Plaintiffs will file motions to enforce as necessary. See Dkt. 155-1, at 11; October 7
Memorandum Opinion and Order Dkt. 214, at 51; October 20 Order Dkt. 222.

13 While the definition of “No ICE Threat Level” encompasses those with no criminal history,
Plaintiffs have not been able to locate publicly available definitions of levels one to three. Lower-
level classifications may be broadly indicative of individuals with no violent or serious criminal
history, such that they would also be amenable to placement on ATDs. To further facilitate
prompt assessment of potential class members’ eligibility for placement on ATDs, the Court
should order Defendants to produce a description of their threat level classification system.
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	I. The Court has broad discretion to provide “any equitable remedies” in response to repeated, material violations of the Consent Decree.
	II. Defendants’ definition of “mandatory detention,” an unlawful application of 8 U.S.C. § 1225(b)(2), does not prevent release of class members who suffered violations under the Decree.
	III. Plaintiffs’ proposed interim remedy placing potential class members on alternatives to detention is reasonable, feasible, and fair.

