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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
N )
MARGARITO CASTANON NAVA, et al., )
v Plaintiffs, % Case No.: 18-cv-03757
% Judge Jeffrey I. Cummings
DEPARTMENT OF HOMELAND )
SECURITY, et al., )
Defendants. )
)

PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ EMERGENCY MOTION FOR AN
EXTENSION AND PLAINTIFFS’ CROSS MOTION FOR PLACEMENT OF
POTENTIAL CLASS MEMBERS ON ALTERNATIVES TO DETENTION

Plaintiffs oppose Defendants’ Emergency Motion for an Extension of the Court’s October
22, 2025, Deadline, Dkt. 217. Defendants do not demonstrate good cause as required by Federal
Rule of Civil Procedure 6(b)(1). An extension of this initial deadline for more than seven weeks
would mean that hundreds if not thousands of class members will remain in detention
notwithstanding their unlawful arrest in violation of the Consent Decree. And the harm to class
members caused by such a delay is exacerbated by a series of recent agency policies that have been
roundly rejected in the federal courts but nevertheless make it impossible for nearly all class
members to seek release from custody on bond absent federal court intervention via a petition for
writ of habeas corpus. As such, Plaintiffs move to place all potential class members identified by
Defendants and Plaintiffs, both prior to this Court’s decision on October 7, 2025, and going
forward, on ankle monitors or other alternatives to detention (ATD) pending conclusion of the
dispute resolution process that will begin only after Defendants provide the required production.

Plaintiffs notified Defendants of this motion and sought their position. Defendants did not respond.



Case: 1:18-cv-03757 Document #: 219 Filed: 10/20/25 Page 2 of 13 PagelD #:2646

As an initial matter, Defendants did not notify Plaintiffs that they would file an emergency
motion or that the extension sought would be more than seven weeks, until December 12, 2025.
See Court’s Standing Order re Emergency Motions. On Thursday, October 16, 2025, Defendants
asked whether Plaintiffs “will oppose [a] motion to extend the deadline for production.” Ex. A,
Email communication between Parties’ counsel. Within an hour, Plaintiffs’ counsel responded:
“[Plaintiffs] could consent to a reasonable extension of the production deadlines if your client is
willing to place the individuals on Defendants’ and Plaintiffs’ lists, who are not subject to detention
under INA [§] 236(c¢) [i.e., a criminal basis for mandatory detention] or reinstatement of removal
[under] INA [§] 241 [i.e., individuals with pre-existing removal orders], on an alternative to
detention while we negotiate resolution of the alleged violations.” /d. Defendants did not respond
and instead filed their emergency motion.

Class members will suffer irreparable harm if the Court grants Defendants’ extension
request because they will remain detained for months before the production and meet and confer
process is over. Plaintiffs had previously proposed a reasonable compromise to Defendants and
now move this Court to order that outcome. Specifically, Plaintiffs request that the Court order
Defendants to place all identified potential class members, whose arrests occurred before the date
of the Court’s order, October 7, 2025, and going forward, on an ankle monitor or other form of
alternative to detention. As Plaintiffs emphasized in their communications with Defendants, this
compromise would not require the release of anyone subject to mandatory detention under INA
§ 236(c), 8 U.S.C. § 1226(c) (i.e., due to previous criminal convictions) or mandatory detention
under INA § 241, 8 U.S.C. § 1231 (i.e., due to a pre-existing removal order). If the Court orders
this release, which is consistent with the remedies identified in the original settlement, Plaintiffs

do not oppose a corresponding grant of a reasonable extension of Defendants’ production
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deadlines. Plaintiffs do, however, ask that the Court order rolling production, in reverse
chronological order of date of arrest, in lieu of a nearly two-month extension for all relevant
information. Plaintiffs seek production in reverse chronological order to maximize the chances of
helping Class Members who are still in the United States and who have not yet given up their
rights to pursue immigration relief because of Defendants’ unlawful position on mandatory
detention and the dire conditions of confinement.

L There is no good cause for Defendants’ excessive extension request.

Defendants’ extension request is unreasonable on its face and unconscionable when
considered in the context of Defendants’ enforcement tactics in the streets of Chicago and its
neighboring communities over the past six weeks.! Defendants ask for an extension that is nearly
half of the remaining effective period of the consent decree just to begin the process of addressing
violations that pre-date this Court’s October 7, 2025, order. Defendants’ motion does not address
the two court-ordered intervening monthly productions on November 1, 2025, and December 1,
2025, that are due prior to their requested December 12, 2025, extension for the initial production.
Presumably, Defendants anticipate requesting extensions of those deadlines too, which means the
hundreds, if not thousands, of class members who have been unlawfully arrested under the consent
decree will also be delayed by months from receiving relief under the agreement.

Defendants also have not adequately explained why a nearly two-month delay—while

unlawfully arrested class members languish in detention—is necessary or reasonable as to the

! See, e.g., Cindy Hernandez, Chicago Sun Times, “Massive immigration raid on Chicago
apartment building leaves residents reeling: 'l feel defeated” (Oct. 1, 2025),
https://chicago.suntimes.com/immigration/2025/10/01/massive-immigration-raid-on-chicago-
apartment-building-leaves-residents-reeling-i-feel-defeated; Julie Bosman, Allison McCann &
Arijeta Lajka, New York Times, “How Trump’s Chicago Immigration Crackdown Escalated, in
10 Videos” (Oct. 12, 2025), https://www.nytimes.com/2025/10/12/us/chicago-immigration-
crackdown-videos.html.
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entire class of potential violations. Defendants claim without explanation that ICE’s Operation
Management Module (“OM?”) does not “consistently distinguish” between various administrative
arrest fact patterns, but even if true, they have not stated, much less demonstrated, that they are
incapable of identifying any violations from the OM? alone. Dkt. 217 at 3 (emphasis added).
Similarly, Defendants contend that the extension is required because “ICE must assess both
electronic information and the physical A-file (or related files),” and the physical file “may be
located off site from ERO Chicago.” Id. (emphasis added). But Defendants never explain what
information would be missing in electronic records such that they would ever need to seek the
physical A-file, let alone why that information is necessary for assessing compliance with the
Consent Decree in every case. To the contrary, Defendants moved to an entirely electronic filing
system more than five years ago and are likely to have information for the vast majority of
individuals at their fingertips. See Ex. B, Decl. of David Faherty, 9 6-9. Only very old case files
would not be completely electronic, and even in those situations, Defendants would be able to
identify from a computer search if the potential class member is one of the substantial minority of
arrests with a paper file. See id. at § 10.2 In other words, Defendants’ invocation of the need to
access paper files would be proper cause for delay only in a small fraction of the overall production.

The Olson declaration does not even refute this fact. It does not state that ICE must always
review both the electronic and physical records to assess violations; Mr. Olson only vaguely states
that “the most complete way to review the cases” is to also access the A-file. Dkt. 217-1 9 10. And

by Defendants’ own limited accounting, even if a case did require review of a physical file, of the

2 Moreover if there is an old NTA buried in a person’s physical A-file but not in Defendants’
electronic filing system, the NTA would almost assuredly be invalid anyway because it would
not have a time and place of the noncitizen’s next hearing. Niz Chavez v. Garland, 593 U.S. 155,
159 (2021).
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100 file locations Defendants reviewed, 4/ of them were located on-site at ERO Chicago. Id. In
short, Defendants have not come close to demonstrating good cause for a blanket two-month delay
in detention for hundreds if not thousands of unlawfully arrested class members. A rolling
production would address any cause for delay.

Plaintiffs request that the production proceed in reverse chronological order, starting with
the most recent arrests, to maximize the likelihood that class members identified remain in the
United States and have not been already removed.

I1. Defendants’ unreasonable extension would harm Class Members who are detained.

The delay Defendants now seek is particularly detrimental because of intervening—and
legally erroneous—policies that make it impossible for wrongfully-arrested class members to seek
release on bond before an immigration judge. Specifically, on July 8, 2025, months after Plaintiffs’
Motion to Enforce, Dkt. 164, and years after the Parties entered their settlement agreement, Dkt.
155-1, DHS announced a new interpretation of their detention authority under the Immigration
and Nationality Act (INA).? Defendants, breaking from three decades of precedent, claim for the
first time that individuals who entered the United States without being inspected at a port of
entry—no matter how long ago—are “arriving” noncitizens and thus subject to mandatory
detention under INA § 235(b)(2), 8 U.S.C. § 1225(b)(2). The effect of this interpretation is that
the numerous class members who have resided in the United States for years are no longer subject
to discretionary detention under INA § 236(a), 8 U.S.C.§ 1226(a) where they would be eligible for
release on bond. So, while the 22 class members whose arrests the Court found violated the consent

decree were released on bond months ago after an immigration judge determined that they did not

3 See U.S. Immigration and Customs Enforcement, Interim Guidance Regarding Detention
Authority for Applicants for Admission (July 8, 2025), https://www.aila.org/ice-memo-interim-
guidance-regarding-detention-authority-for-applications-for-admission.
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in fact pose a flight risk or a danger to the community, that is no longer possible for class members
who will receive no such process. That fact is particularly true because this position has been
adopted by the Board of Immigration Appeals, see Matter of Yajure Hurtado, 29 1. & N. Dec. 216
(BIA 2025), and immigration judges are bound by the Board’s decisions. Federal courts, however,
are not bound by the Board’s decision, and over one hundred federal courts have considered and
rejected Defendants’ unlawful application of its detention authority. See Ochoa v. Noem, No. 25-
cv-10865, 2025 WL 2938779, at *7 (N.D. IIl. Oct. 16, 2025) (Jenkins, J.) (noting that Matter of
Yajure Hurtado “is not binding on this court, nor is it particularly persuasive considering that

299

BIA’s view ‘has not remained consistent over time.’” (quoting Loper Bright Enters. v. Raimondo,
603 U.S. 369, 386 (2024)); see also American Immigration Council & Univ. of lowa, Tracker of

Cases Challenging Detention under INA § 235(b)(2), https://tinyurl.com/2p9km72]. In addition to

the decision in Ochoa, others in the region covered by the Chicago Area of Responsibility have
likewise rejected this interpretation. See Ochoa, 2025 WL 2938779, at *4-7; Alejandro v. Olson,
No. 1:25-cv-02027-JPH-MKK, 2025 WL 2896348, at *5-8 (S.D. Ind. Oct. 11, 2025); Sanchez
Ballestros v. Noem, 2025 WL 2880831, at *3-4 (W.D. Ky. Oct. 9, 2025); Patel v. Tindall, 2025
WL 2823607, at *2-4 (W.D. Ky. Oct. 3, 2025).

Nevertheless, because of Defendants’ incorrect interpretation of the statute, the only way
class members will be able to obtain release is via an individual petition for a writ of habeas corpus.
That means the 1,852* potential violations identified by Defendants, the 800+ individuals

identified by Plaintiffs, and likely now hundreds more since October 7—Ilikely in violation of this

1t is unclear if the number referenced by Defendants includes individuals arrested by Customs and Border
Protection (CBP), who Defendants have assigned to perform immigration enforcement actions in the
Chicagoland area. Arrests made by CBP in the Northern District of Illinois should be included in
Defendants’ production.


https://tinyurl.com/2p9km72j
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Court’s order>—will languish in detention while Defendants delay in commencing the meet and
confer process that this Court ordered. ¢

Meanwhile, the detention of class members in many circumstances has become dire. First,
many of them have been detained in overcrowded, unsanitary, and inhumane conditions at ICE’s
Broadview Processing Center just outside of Chicago. Ex. D, § 4; Ex. E, Decl. of Hena Mansori,
9 4; Ex. F, Decl. of Alexa Van Brunt, Y 7-17; Ex. G, Decl. of Enrique Espinoza, 4 4. Broadview
is not designed to detain people for more than 12 hours,” and class members have no access to
counsel there. Ex. D, 44; Ex. E, 4; Ex. F, 44 26-31; Ex. G, 4. Legal service providers have
documented numerous reports that noncitizens detained at Broadview and other detention facilities
are being pressured by Defendants to waive their due process rights and accept “voluntary
departure” or else face continued detention. Ex. F, 49 20-26; Ex. H, Decl. Of Kalman Resnick,
4] 2-3. As aresult, attorneys who conduct intakes of recently detained individuals are encountering

an unprecedented number of people with meritorious claims who want to ask for removal or

> Since October 7, 2025, Plaintiffs’ counsel have received more than 200 calls about recent arrests.
NIJC’s preliminary assessment is that a significant number of those calls relate to individuals
arrested in the Chicago area since this Court’s decision, who did not have a pre-existing removal
order or NTA. Based on the initial interviews, it does not appear the Defendants’ officers asked
the relevant questions regarding community ties required by the consent decree’s Broadcast
Statement of Policy. See Ex. D, Decl. of Elizabeth Gibson, § 14.

6 It should go without saying that it is beyond Class Counsel’s capacity to file habeas petitions for
this number of individuals. And even if doing so were possible, it would require costly and time
consuming litigation in more than a dozen different district courts around the country. See
Kholyavskiy v. Achim,443 F. 3d 946 (7th Cir. 2006) (requiring habeas petitions to be filed against
the immediate custodian).

7 Laura Rodriguez Presa & Joe Mahr, Chicago Tribune, “’Dehumanizing’: Inside the Broadview
ICE facility where immigrants sleep on cold concrete” (Aug. 3, 2025):
https://www.chicagotribune.com/2025/08/03/dehumanizing-inside-the-broadview-ice-facility-
where-immigrants-sleep-on-cold-concrete/
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voluntary departure at their first hearing because they cannot endure the conditions in detention.
Ex. C, Decl. of Jennifer Peyton, 99 3,13; Ex. D, 9 9-13; Ex. E, 99 9, 10, 12.

Second, for those that do not waive their due process rights, many are being transferred to
distant detention facilities across the country, sometimes between multiple facilities. See Ex. G,
4 5 (client transferred between four facilities in Oklahoma, Louisiana, and Texas within 40-day
span). One such facility is “Camp East Montana,” a sprawling prison camp at the U.S. military
base in Fort Bliss, Texas. Conditions there are dangerous. One class member describes having
been forced to wear the same clothing for a week and being ignored when he tried to resolve this
with guards. See Ex. C, § 11. And because of heavy rain in the region, the roof at Camp East is
leaking, which has forced people to sleep in wet beds. See id. § 12; see also Ex. D, 4 5 (similar).®

In addition, many of the remote detention centers that are holding noncitizens have no
preexisting procedures for attorney-client calls, making it difficult for detained individuals to speak
to their attorneys. See Ex. E, 9§ 7; see also Ex. D, q 7; Ex. G, § 8. And even when individuals are
able to speak to their attorneys, the calls almost always take place within earshot of other detained
individuals or correctional officers. Ex. E, § 7; see also Ex. C, q 20; Ex. D, 7. This is not the only
impediment to moving forward with legal cases. Some class members have been detained weeks
without being provided the Notice to Appear that should have been issued at the very moment of
their arrest. See Ex. C, 4| 5, 7. Others are being rushed through the process and struggling to gather

information to mount their defense to removal. See Ex. E, § 10.

$ Douglas MacMillan, Samuel Oakford, N. Kirkpatrick & Aaron Schaffer, Washington Post, “60
violations in 50 days: Inside ICE’s giant tent facility at Ft. Bliss” (Sept. 16, 2025),
https://www.washingtonpost.com/business/2025/09/16/ice-detention-center-immigration-
violations/.
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Finally, many clients are facing pressure to accept removal from the United States.
Individuals detained in Fort Bliss have been driven to the border in an attempt to force them to
agree to removal via physical deportation. See Ex. D, 49 9-10. Others are told that if they don’t
agree they will be detained for months or even years. Ex. F, 4 24-25. Even when the threats of
removal are not overt (and they often are, see Ex. D, § 11; Ex. F, 4 20, 23-25), the combined
impact of unlawful arrests, no possibility of release, deplorable detention conditions, and
substantial difficulty moving forward with cases is causing class members who were illegally
arrested to give up on their otherwise viable defenses to deportation. Some of these people have
lived in this country nearly their entire lives. See Ex. C, 4 13; Ex. D, 49, 12-13; Ex. E, 1 9; Ex. G,
45,7, 10. Many of the recently arrested are the sole providers for their families, such as one person
who was arrested on October 18, 2025, and is the sole provider of his 16-year-old U.S. citizen
daughter with stage 4 cancer. Ex. H., 9 4-6.

The examples described above are just the tip of the iceberg. The harms to class members
from the delay in production that Defendants seek will result in irreparable harm to hundreds, if
not thousands, of people who have been illegally arrested.

III.  Plaintiffs’ motion ameliorates the harm to Class Members.

Plaintiffs propose a middle ground, where Defendants will easily be able to locate and re-
detain, if appropriate, any potential class member that it later turns out was not arrested in violation
of the consent decree. For decades now, Defendants have relied on alternatives to detention,
including ankle monitoring, pending their immigration proceedings. See ICE, Detention
Management: “Detention Statistics” (last visited Oct. 18, 2025) (reporting currently 181, 210

noncitizens on an Alternative to Detention), https://www.ice.gov/detain/detention-management.

One such ATD program, called the Intensive Supervision Appearance Program (ISAP), utilizes


https://www.ice.gov/detain/detention-management
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“global positioning system (GPS) tracking devices (ankle monitors), telephonic reporting (TR), or
SmartLINK (a smartphone application)—and case management, which includes varying
frequency of office or home visits.” ICE, Intensive Supervision Appearance Program, at 3 (Apr.

11, 2022), http://bit.ly/3vc6dOA. Individuals on ISAP may have multiple of these options

employed in their cases, and these options are more than sufficient to ameliorate any concerns
Defendants have about releasing class members from physical custody. Indeed, in December 2024,
the Chicago Field Office had nearly doubled that number to almost 20,000 individuals monitored

by a technology-based ATD. ICE, Statistics: “Alternatives to Detention” www.ice.gov/statistics

(last visited Oct. 19, 2025) (reporting 19,483 noncitizens on an Alternative to Detention in the
Chicago AOR).

ATD data demonstrates successful compliance by the vast majority of participants.
Attendance rates at all EOIR hearings were 99% for those enrolled. Hernandez v. Sessions, 872
F.3d 976, 991 (9th Cir. 2017). The head of ICE’s ATD unit, Eric Carbonneau, confirmed the
reliability of ATDs in testimony, explaining that the ATD program “has demonstrated great
success in improving compliance rates for those [noncitizens] assigned to the program.” Ramirez
v. ICE, No. 18-508 (RC), 2020 WL 3604041, at *12 (D.D.C. July 2, 2020).

Placing potential class members on an ATD is further appropriate because likely most of
the arrests of potential class members identified by the Parties since June 11, 2025, are violations
of the consent decree for two reasons. First, on June 11, 2025, Defendants’ Principal Legal Advisor
sent an email to all ICE employees stating unequivocally that the Castarion Nava agreement was
terminated and rescinded all employees’ obligations under the Broadcast Policy. Dkt. 193. Second,

Defendants trained their employees to circumvent the Broadcast Policy by advising officers to

10
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carry blank I-200 administrative warrant forms, not Notices to Appear. Dkt. 185-2, at 4.°
Accordingly, the only likely scenario where the arrests of the identified potential class members
would have been lawful is if there were ongoing removal proceedings (i.e., an NTA issued and
filed with the immigration court) and Defendants executed an [-200 administrative warrant for a
targeted arrest of that individual prior to encountering that individual.

As a point of reference, of the more than 800 potential class members identified by
Plaintiffs, only approximately 160 had on-going removal proceedings (i.e., an NTA was issued
prior to arrest). And likely only a subset of those 160 individuals did Defendants have a signed I-
200 warrant prior to making the arrest. Ex. D, q 15.

Class members who are arrested in violation of the Consent Decree are entitled to outright
release from Defendants’ custody. Dkt. 155-1 at 9-10. At present, these individuals are detained
for months, and if Defendants’ extension is granted, many more months, prior to that
determination. Plaintiffs request that under the circumstances, where it is virtually certain that
hundreds of individuals were unlawfully arrested in violation of the Consent Decree but that
determination cannot be finalized until Defendants comply with their production, identified class
members should remain in Defendants’ custody but be placed on ATDs pending resolution of the

alleged violations.!

 While Defendants are right that the question of legal authority to issue I-200 warrants . . . in the
field” is a “question of first impression,” (Dkt. 217, at 1-2) that obscures the more important
holding, which is the requirement that DHS issue a Notice to Appear before making an arrest on
an [-200 warrant goes back at least six decades. Dkt. 214, at 26-28.

191f the Court believes this request requires Plaintiffs to file a new motion to enforce for repeat
material violations and/or a motion to modify the Consent Decree under Federal Rule of Civil
Procedure 60(b)(5), please treat this Motion as such. If necessary, Plaintiffs are willing to a file
a new motion to that effect.

11
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Finally, if identified potential class members are placed on ankle monitors or other
alternative to detention, Plaintiffs believe it is appropriate for this Court to grant Defendants a
reasonable extension to their production deadlines that incorporates rolling productions in reverse
chronological order.

CONCLUSION

Based on the foregoing, Plaintiffs request that the Court deny Defendants’ Amended
Emergency Motion for an Extension of the Court’s October 22, 2025, Deadline. Dkt. 217.
Plaintiffs further request that the Court grant Plaintiffs’ Cross Motion and (1) Order Defendants to
place all potential class members identified by the Parties prior to October 7, 2025, and going
forward, on an ankle monitor or other Alternative to Detention (ATD) pending resolution of
violation determinations; (2) Order Defendants to undertake rolling productions on a reasonable

timelines and in reverse chronological order of the date of arrest.

Dated: October 20, 2025 Respectfully submitted,
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