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INTRODUCTION 

The Supreme Court has long “recognized [that] detention during deportation 

proceedings [i]s a constitutionally valid aspect of the deportation process,” and indeed 

that “deportation proceedings ‘would be vain if those accused could not be held in 

custody pending the inquiry into their true character.’”  Demore v. Kim, 538 U.S. 510 U.S. 

510, 523 (2003) (citation omitted). The district court nonetheless entered orders that 

gravely intrude upon that essential authority.  Those orders are legally indefensible.  Not 

only did the court extend a class-based injunction restraining operation of the 

immigration laws in the teeth of Congress’s explicit prohibition on class-based relief, 

but it enforced that injunction by ordering the near-immediate release of several 

hundred illegal aliens—including public-safety threats—even though Congress required 

their detention.  Worse still, it prohibits the rearrest—including lawful rearrest—of these 

illegal aliens for a full day, ensuring many will evade federal custody.  This en masse 

release of illegal aliens is set to take effect at noon on November 21.  The Government 

therefore respectfully requests an immediate administrative stay, followed by a stay 

pending appeal.  

This case arises from a settlement agreement entered by the Biden 

Administration in 2022, which settled a certified class’s claims that federal immigration 

enforcement agencies unlawfully arrested aliens without warrants.  The resulting 

Agreement imposed significant restrictions on Defendants’ ability to use warrantless 

arrests—despite their legal authority—and subjected them to extensive reporting, 
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training, and other compliance requirements for three years, until May 2025.  But rather 

than honoring the parties’ agreed-upon terms (and expiration date), the district court 

extended the class-based consent decree for another four months.  To make matters 

worse, the court then ordered—as a remedy for alleged violations of that unlawfully 

extended injunction—the release of hundreds of illegal aliens who had been arrested 

over the past few months.  If the court’s order takes effect, over 450 illegal aliens will be 

released—a substantial majority of them subject to mandatory detention.    

The district court’s orders rest on a bevy of legal errors.  But two alone are 

sufficient to merit a stay pending appeal.  First, those orders violate the Immigration 

and Nationality Act’s (“INA”) explicit prohibition on class-wide relief that restrains the 

operation of the Government’s detention, arrest, and removal authority.  8 U.S.C. 

§1252(f)(1); Garland v. Aleman Gonzalez, 596 U.S. 543, 550-51 (2022).  The district court’s 

class-wide orders incontestably violate that prohibition.  Second, the Agreement 

prohibits the release of any alien who is “subject to mandatory detention pursuant to 

the [INA]”—and 8 U.S.C. §1225(b)(2) provides for just that.  In holding otherwise, the 

district court disregarded the statutory text.  Both errors require reversal and 

independently justify a stay pending appeal.  

So do the equities.  The district court’s orders interfere with the Executive’s 

immigration enforcement operations, impose additional burdensome requirements, and 

compel the mass release of hundreds of illegal aliens, including aliens who pose a danger 
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to the community.  And this wave is only the beginning.  If these orders are permitted 

to take effect, thousands more are likely to be released.   

The Court should grant an immediate administrative stay before this Friday and 

then grant a stay pending appeal after full briefing.     

STATEMENT 

This case began in 2018, when Plaintiffs—five individuals and two 

organizations—sued DHS, ICE, and federal officials, alleging that the Government was 

arresting aliens without a warrant or an individualized determination that the alien was 

“likely to escape” before a warrant was obtained.  See generally Doc. 1.   

Eventually, under the prior Administration, the parties entered into a settlement 

agreement, which the district court approved in February 2022.  Doc. 155-1 

(“Agreement”).  The court simultaneously certified a settlement class consisting of “[a]ll 

current and future persons arrested without a warrant for a civil violation of U.S. 

immigration laws within the area of responsibility of the ICE Chicago Field Office.”  

Doc. 158, at 4 ¶9.   

A. The Settlement Agreement  

The Agreement imposed multiple burdensome restrictions on how ICE may 

conduct warrantless arrests in the course of its immigration-enforcement duties, 

including prohibiting warrantless arrests absent an individualized finding that an alien 

is a flight risk.  Agreement §IV(A) & App’x A.  In addition, the Agreement imposed 

numerous compliance measures.  It required Defendants to prepare “training materials” 
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to ensure compliance with the restrictions on immigration enforcement, “required” 

ICE officers to “document warrantless arrests” of any kind, and directed Defendants 

produce these records of warrantless arrests to Plaintiffs’ counsel every month.  Id. 

§IV(B)-(D).   

The Agreement also specifies remedies for violations.  Generally, a class member 

arrested in violation of the Agreement “shall be released from ICE custody as soon as 

practicable,” without bond or conditions of release.  Agreement §IV(E).  That remedy, 

however, does “not apply” to “Class members subject to mandatory detention pursuant 

to the [INA].”  Id. §IV(E)(3)(a).  In the event of unresolved accusations of “repeated, 

material violations,” a party could move to enforce the Agreement.  Id. §V(B)(2).  In 

such a proceeding, the district court “retain[s] discretion to provide any equitable 

remedies not otherwise specified.”  Id. §V(B)(2). 

The Agreement’s restrictions on immigration-enforcement operations were not 

permanent.  Rather, the parties agreed that the Agreement would expire automatically 

on May 12, 2025—three years after its effective date.  Agreement §III.A.   

B. The October 7 Order 

In March 2025, two months before the Agreement’s expiration, Plaintiffs moved 

to enforce and modify it, based on allegations that Defendants had committed 

“repeated, material violations” by arresting class members without warrants or 

individualized determinations of likelihood of escape.  See generally Doc. 164, 177.   

Case: 25-3050      Document: 5-1      RESTRICTED      Filed: 11/17/2025      Pages: 27



5 

The district court granted Plaintiffs’ motion in an October 7 order.  Doc. 214.  

Although ICE had warrants for the challenged arrests, they were issued 

contemporaneously with the arrests.  Id. at 25.  The court said that was invalid, rendering 

those arrests “warrantless” in violation of the Agreement.  Id. at 26-39.   

As a remedy, the court unilaterally extended the duration of the Agreement, 

concluding that Defendants’ purported “substantial non-compliance” “constitute[d] a 

significant change in circumstances” warranting modification under Civil Rule 60(b)(5).  

Doc. 214 at 45, 46-49.  Accordingly, the court “extended the Agreement” until February 

2, 2026.  Id. at 50-51.  The court also ordered ICE to produce its arrest documentation 

for aliens subject to warrantless arrests within the court’s jurisdiction from June 11, 

2025, through October 7, 2025.  Id. at 51.  That ongoing production is imposing 

significant administrative burdens on Defendants.  E.g., Doc. 217 at 2-3; Doc. 232 at 2-

3; Doc. 244; Nov. 12 Hr’g Tr. 29.     

C. The November 13 Order 

Defendants’ initial productions showed approximately 3,000 aliens in detention 

who had been arrested from June 11 to October 7 in the relevant area.  Based on that 

production, Plaintiffs moved the court for an order directing the Government to release 

those detained aliens pending a final determination of whether they are eligible for 

release under the Agreement.  Doc. 219 at 9-12.  The current dispute originally involved 

614 of those detainees.  After the 614 aliens were identified by the parties, 

approximately 114 were removed, voluntarily departed, or otherwise released from 
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custody, leaving approximately 500 still in detention.  Of those remaining in detention, 

approximately 70 percent are subject to mandatory detention under 8 U.S.C. 

§1225(b)(2)(A).     

The district court granted Plaintiffs’ motion in a November 13 order.  Doc. 

No. 247.  The court did not find that any of the original 614 aliens’ arrests violated the 

Agreement; litigation over that question will continue.  Id. at 4.  Nonetheless, the court 

ordered those aliens to be released on $1,500 bond and enrolled in ICE’s Alternative to 

Detention (“ATD”) program, except for those aliens classified as having a “high public 

safety risk.”  Id. at 7.  The court did not exempt aliens designated as medium public 

safety risk from its release order.  Id.  Further, the court stayed “the involuntary removal 

and removal for voluntary departure” of these illegal aliens until the next business day 

after their release.”  Id.  The court thought this sweeping release necessary “to preserve 

the possibility of [class members] receiving relief,” lest they be removed or even 

voluntarily depart from the country before receiving a determination on whether their 

arrest violated the Agreement.  Id. 

In reaching its decision, the district court rejected Defendants’ argument that any 

of the group of illegal aliens are ineligible for release under the Agreement because they 

are subject to mandatory detention under 8 U.S.C. §1225(b)(2).  That provision 

mandates that all “applicants for admission”—defined to include any “alien present in 

the United States who has not been admitted,” id. §1225(a)(1)—“shall be detained” for 

removal proceedings if the alien “is not clearly and beyond a doubt entitled to be 
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admitted.”  Id. §1225(b)(2)(A).  Relying on its own decision in a separate case, the court 

read Section 1225(b)(2)(A) narrowly to apply only to illegal aliens present in the country 

who are taking affirmative steps to gain admission.  Doc. 247 at 3 (citing Patel v. Crowley, 

2025 WL 2996787 (N.D. Ill. Oct. 24, 2025) (Cummings, J.).  Instead, the court held, 

these aliens’ detention is governed by 8 U.S.C. §1226(a), which gives the Executive 

discretion to release aliens on bond or conditional parole.  Patel, 2025 WL 2996787, at 

*4-9; Doc. 247 at 3.1  In addition, the court reasoned that the Government’s reading of 

Section 1225(b)(2)(A)—which DHS formally adopted in July 2025—would have been 

“unforeseeable at the time the Consent Decree was executed” and would “nullify[] the 

Decree’s remedial provision” by rendering (some) class members ineligible for relief.  

Doc. 247 at 6.   

The district court stayed the release provision of its order until noon on 

November 21.  Doc. 247 at 6.  Excluding those designated “high” public safety risks 

(45 total) from the number still in detention, a total of approximately 450 aliens are set 

to be released.  Of those, 64 are designated by DHS as “medium” public safety risks.  

Going forward, the November 13 Order directed Defendants to continue 

production of the names and threat classifications of the approximately 3,000 to 3,300 

individuals subjected to immigration arrests since June 11, 2025.  Doc. 247 at 7-8.   

 
1 Section 1226(a) is subject to limited exceptions in Section 1226(c), which mandates 
detention of certain criminal aliens and authorizes release in extremely narrow 
circumstances.   
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* * * 

Defendants appealed the October 7 and November 13 Orders, Doc. 248, and 

requested a stay pending appeal below, Doc. 249.  Defendants requested a ruling by 

10:00 a.m.  As of this filing, the district court has not ruled. 

ARGUMENT 

A stay pending appeal turns on “(1) whether the stay applicant has made a strong 

showing that he is likely to succeed on the merits; (2) whether the applicant will be 

irreparably injured absent a stay; (3) whether issuance of the stay will substantially injure 

the other parties interested in the proceeding; and (4) where the public interest lies.”  

Nken v. Holder, 556 U.S. 418, 426 (2009).  Each factor weighs heavily in favor of a stay 

here. 

I. The Government Is Likely To Succeed On The Merits. 

The district court ordered sweeping relief extending the duration of the 

Agreement—subjecting the Government to its onerous and intrusive provisions for 

nearly four more months—and ordering the release of several hundred illegal aliens.  

That extension order suffers from a threshold, jurisdictional flaw that justifies a stay 

pending appeal:  By extending the Agreement, the district court restrained the 

Government’s exercise of its removal and detention authority on a class-wide basis, 

which is precisely the kind of injunctive relief the INA forbids.  See 8 U.S.C. §1252(f)(1).  

A stay is also warranted for a second, independent reason:  Even assuming the 

Agreement was properly extended, the November 13 Order directed release of 
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hundreds of illegal aliens into the community based on a fundamentally flawed 

interpretation of the Government’s detention authority under the INA, 8 U.S.C. 

§1225(b)(2).   

A. The District Courts Orders Are Barred By Section 1252(f)(1). 

The district court’s orders are barred by 8 U.S.C. §1252(f)(1).  Under that 

provision, no court (save the Supreme Court) “shall have jurisdiction or authority to 

enjoin or restrain the operation of the provisions of [8 U.S.C. §§1221-31] other than 

with respect to the application of such provisions to an individual alien against whom 

proceedings under [those provisions] have been initiated.”  8 U.S.C. §1252(f)(1).  In 

other words, Section 1252(f)(1) “prohibits lower courts from entering injunctions”—

“on behalf of an entire class of aliens”—“that order federal officials to take or to refrain 

from taking actions to enforce, implement, or otherwise carry out the specified statutory 

provisions.”  Aleman Gonzalez, 596 U.S. at 550-51.  That prohibition governs 

“[r]egardless of the nature of the action or claim or of the identity of the party or parties 

bringing the action.”  8 U.S.C. §1252(f)(1).   

1. The October 7 Order extending the Agreement is barred by §1252(f)(1).  

The order modifying the Agreement is an injunction, as “it substantially and obviously 

alters the parties’ pre-existing legal relationship.”  Jones-El v. Berge, 374 F.3d 541, 543-44 

(7th Cir. 2004).  And the order was not limited to “an individual alien,” 8 U.S.C. 

§1252(f)(1); it extends injunctive relief for the entire inchoate class. 
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The October 7 Order also “restrains” the “operation” of a covered provision.  

8 U.S.C. §1252(f)(1).  Specifically, by extending the Agreement, the order restrains the 

operation of the Executive’s arrest and detention authority under 8 U.S.C. §§1225 and 

1226(a)—which are covered provisions.  A court order “restrains the operation” of a 

covered provision when it “require[s] officials to take actions that (in the Government’s 

view) are not required by [a covered statute] and to refrain from actions that (again in 

the Government’s view) are allowed by [that statute].”  Aleman Gonzalez, 596 U.S. at 

551.  Here, the extension of the Agreement restricting the Government’s ability to carry 

out warrantless arrests requires the Government to use its authority under Section 

1226(a) to “arrest” aliens “[o]n a warrant.”  8 U.S.C. §1226(a).  That falls in the heartland 

of Section 1252(f)(1).  Indeed, the D.C. Circuit has applied §1252(f)(1) in a virtually 

identical context.  N.S. v. Dixon, 141 F.4th 279, 288-90 (D.C. Cir. 2025).  Moreover, the 

extension of the Agreement’s remedial provisions—requiring “release[] from ICE 

custody,” §IV(E)(1)—interferes with the Government’s detention authority under the 

covered provisions.  

2. The November 13 Order is likewise prohibited by §1252(f)(1).  That order 

plainly enters injunctive relief:  It “orders” the Government to release each of the 

approximately 614 illegal aliens who is not a “high public safety risk,” and prohibits the 

removal or even voluntary departure of any of those aliens “until the next business day 

after their release from custody.”  Doc. 247 at 7.  That injunctive relief is not limited to 
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an “individual alien,” 8 U.S.C. §1252(f)(1); the court ordered in a single stroke the 

release of all aliens not designated as having “high public safety risk.”  Doc. 247 at 7. 

Further, the November 13 Order enjoins “the operation of” a covered provision.  

8 U.S.C. §1252(f)(1).  First, by requiring the Government to release hundreds of illegal 

aliens from detention, the court’s order enjoins and restrains the operation of Section 

1225(b)(2)—a covered provision—by prohibiting the Government from detaining class 

members under that provision.  The order thus “requires official[s] … to refrain from 

actions that (again in the Government’s view) are allowed by [that statute].”  Aleman 

Gonzalez, 596 U.S. at 551.  It makes no difference that the district court rejected the 

Government’s interpretation of Section 1225(b)(2); Section 1252(f)(1) applies even if 

the Government is allegedly operating a covered provision unlawfully.  Id. at 552. 

Second, the November 13 Order “restrain[s] the operation” of the 

Government’s removal authority and voluntary departure authorities.  See 8 U.S.C. 

§§1229c (Executive “may permit an alien voluntarily to depart the United States”); 1231 

(authorizing removal of aliens).  The lower court’s order “stays the involuntary removal 

and … voluntary departure” not just for the 13 class members that the parties 

“agreed … were arrested in violation of the [Agreement],” Doc. 247 at 1, but all of the 

614 class members who are not “high public safety risks,” id. at 7 (staying “the 

involuntary removal and … voluntary departure for these individuals”).  That class-

wide restraint directly violates Section 1252(f)(1).  See Aleman Gonzalez, 596 U.S. at 551; 

see also, e.g., Brito v. Garland, 22 F.4th 240, 249 (1st Cir. 2021); Gayle v. Warden Monmouth 

Case: 25-3050      Document: 5-1      RESTRICTED      Filed: 11/17/2025      Pages: 27



12 

Cnty. Corr. Inst., 12 F.4th 321, 336-37 (3d Cir. 2021); Miranda v. Garland, 34 F.4th 338, 

357 (4th Cir. 2022); Hamama v. Adducci, 912 F.3d 869, 879-80 (6th Cir. 2018); N.S., 

141 F.4th at 288-90. 

3. Section 1252(f)(1)’s review bar is jurisdictional, and so it applies even 

though the Agreement originally was entered into by consent.  8 U.S.C. §1252(f)(1); 

Aleman Gonzalez, 596 U.S. at 548.  Even if it were otherwise, the court’s extension of 

the Agreement over Defendants’ objection cannot be justified based on consent.  At 

minimum, the court lacked jurisdiction to extend the Agreement past its May 2025 

expiration date.2  

B. The District Court Erred In Ordering Release Of Aliens Subject To 
Mandatory Detention Under 8 U.S.C. §1225(b)(2)(A).  

Even assuming that the district court permissibly extended the Agreement, its 

application of the Agreement in the November 13 Order to compel release of hundreds 

of illegal aliens was based on a flawed interpretation of the INA.  Doc. 247 at 7.  The 

Agreement prohibits the release of aliens “subject to mandatory detention pursuant to 

the [INA].”  Agreement §IV(E)(3)(a).  And the INA requires DHS to detain aliens, like 

these, who are applicants for admission and not clearly entitled to be admitted.  8 U.S.C. 

§1225(a)(1), (b)(2)(A).   

 
2 Defendants dispute that they engaged in substantial violations of the Agreement.  The 
district court’s contrary holding rests on a misconception of the law.  Defendants will 
address those issues in their merits briefs.  At present, the court’s violation of Section 
1252(f)(1) suffices for a stay.     
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1. The INA unambiguously requires DHS to detain, pending removal 

proceedings, aliens that have not been lawfully admitted into the United States.  Section 

1225(a) provides that any alien who is “present in the United States who has not been 

admitted” “shall be deemed … an applicant for admission.”  8 U.S.C. §1225(a)(1).  An 

alien’s status as an “applicant for admission” does not change depending on how far 

from the border he traveled or how long he has been present in the country.  All aliens 

“present in the United States” without admission are “applicants for admission”—full 

stop.  Id.  Section 1225(b)(2) then governs detention and removal of (most) “applicants 

for admission” who are not subject to expedited removal.  See Jennings v. Rodriguez, 583 

U.S. 281, 287 (2018).  Except for aliens expressly exempt, Section 1225(b)(2) mandates 

detention of all such “applicants for admission” not “clearly and beyond a doubt 

entitled to be admitted” pending their removal proceedings:  

Subject to subparagraphs (B) and (C), in the case of an alien who is an 
applicant for admission, if the examining immigration officer determines 
that an alien seeking admission is not clearly and beyond a doubt entitled 
to be admitted, the alien shall be detained for a proceeding under section 
1229a of this title [Section 240]. 

8 U.S.C. §1225(b)(2)(A) (emphasis added).  Again, the statute makes no exception based 

on how far an uninspected alien has journeyed into the country or how long an alien 

has been present in the United States.  Detention is mandatory.  See Jennings, 583 U.S. at 

302 (Section 1225(b)(2) “mandate[s] detention”); see Mejia Olalde v. Noem, 2025 WL 

3131942, at *2-3 (E.D. Mo. Nov. 10, 2025) (adopting this interpretation). 
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This understanding aligns with congressional intent.  Congress enacted current 

Section 1225 in 1996 to eliminate the prior inequitable regime under which aliens who 

evaded inspection were treated more favorably than those who presented at a port of 

entry.  See Matter of Yajure Hurtado, 29 I & N Dec. 216, 222-23 (BIA 2025) (discussing 

legislative history); Hing Sum v. Holder, 602 F.3d 1092, 1099-1100 (9th Cir. 2010) (same). 

Requiring detention of unadmitted aliens regardless of whether they are apprehended 

at the border or years after escaping detection at the border levels the playing field and 

avoids creating perverse incentives. 

Therefore, all class members who are “applicants for admission”—i.e., those who 

are present in the United States without lawful admission—are “subject to mandatory 

detention pursuant to the [INA].”  Agreement §IV(E)(3)(a).  The Agreement thus 

prohibits their release.   

2. The district court disregarded the statute’s clear language, relying on its 

own decision in another case holding that Section 1225(b)(2) applies only to aliens at 

or near the border, or to those taking affirmative steps to gain admission.  Doc. 247 

(citing Patel, 2025 WL 2996787).  None of the court’s rationales justifies that holding.    

 First, the phrase “seeking admission” in Section 1225(b)(2)(A) does not limit 

mandatory detention to aliens who are taking some affirmative, present-tense action 

toward obtaining admission.  Cf. Patel, 2025 WL 2996787, at *7-8.  Section 1225(a) 

provides that “[a]ll aliens … who are applicants for admission or otherwise seeking 

admission or readmission … shall be inspected.”  8 U.S.C. §1225(a)(3) (emphasis 
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added).  The word “[o]therwise’ means in a different way or manner[.]”  Texas Dep’t of 

Hous. & Cmty. Affs. v. Inclusive Communities Project, Inc., 576 U.S. 519, 535 (2015).  Being 

an “applicant for admission” is thus a particular “way or manner” of seeking admission; 

no additional affirmative act is necessary.  See Mejia Olalde, 2025 WL 3131942, at *3.  

The everyday meaning of the statutory terms supports this reading.  One may 

“seek” something without “applying” for it—one who is “seeking” happiness is not 

“applying” for it.  But one applying for something is necessarily seeking it.  For example, 

a person who is “applying” for admission to a college or club is “seeking” admission to 

the college or club.  See The American Heritage Dictionary of the English Language 63 

(1980) (“apply” means “[t]o request or seek employment, acceptance, or admission”) 

(emphasis added).  Likewise, an alien who is “applying” for admission to the United 

States (i.e., an “applicant for admission”) is necessarily “seeking admission” to the 

United States.  See Mejia Olalde, 2025 WL 3131942, at *3. 

  A different reading cannot be justified out of a desire to avoid rendering 

“seeking admission” redundant of the phrase “applicant for admission” in Section 

1225(b)(2)(A).  Cf. Patel, 2025 WL 2996787, at *7-8.  “Redundancies are common in 

statutory drafting,” and “redundancy in one portion of a statute is not a license to 

rewrite or eviscerate another portion of the statute contrary to its text.”  Barton v. Barr, 

590 U.S. 222, 223 (2020).  That principle controls here:  the statute’s plain text dictates 

that an “applicant for admission” is “seeking admission”; the canon against surplusage 

cannot be wielded to “rewrite” Section 1225.   
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That is especially true given that the district court’s reading would restore the 

regime Congress sought to repeal—requiring detention of those who present 

themselves for inspection at a port of entry in compliance with law, but granting bond 

hearings to aliens who evade immigration authorities and enter unlawfully.  This Court 

should reject any interpretation so transparently subversive of Congress’s stated 

objective.  King v. Burwell, 576 U.S. 473, 492 (2015). 

Second, the court in Patel reasoned that the Government’s “interpretation of 

Section 1225(b)(2)(A) would largely nullify Section 1226(a) because ‘it is not clear under 

what circumstances §1226(a)’s authorization of detention on a discretionary basis would 

every apply.”  2025 WL 2996787, at *8 (quotation marks omitted).  But it is actually 

quite clear.  Section 1226(a) authorizes the Executive to “arrest[] and detain[]” any 

“alien” pending removal proceedings, subject to release on bond or conditional parole.  

8 U.S.C. §1226(a).  That is the detention authority for the significant group of aliens 

who are not “applicants for admission” subject to Section 1225(b)(2)(A)—i.e., aliens 

who have been admitted to the United States but are now removable (e.g., visa 

overstayers). 

 The Government’s reading also does not render superfluous Section 1226(c).  

That provision is the exception to Section 1226(a)’s discretionary detention regime and 

requires the Executive to detain “any alien” who is deportable or inadmissible for 

having committed specified offenses or engaged in terrorism-related actions.  8 U.S.C. 

§1226(c)(1)(A)-(E).  Like Section 1226(a), subsection (c) applies to aliens who have been 
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admitted to the United States and are now “deportable,” see 8 U.S.C. §1227(a), (a)(1)(A), 

as well as aliens who are inadmissible but were erroneously admitted, see id. §1227(a)(1)(A).  

Section 1225(b)(2)(A) does not apply to admitted aliens. 

 Nor does the Government’s reading render superfluous the recently enacted 

Laken Riley Act.  Cf. Patel, 2025 WL 2996787, at *8.  That law requires mandatory 

detention of certain criminal aliens who are “inadmissible” under 8 U.S.C. 

§1182(a)(6)(A), (a)(6)(C), or (a)(7).  See 8 U.S.C. §1226(c)(E)(i)-(ii).  As with the other 

grounds of “inadmissibility” listed in Section 1226(c), both (a)(6)(C) and (a)(7) may 

apply to inadmissible aliens who were admitted in error.  Section 1225(b)(2) does not.  

Accord Mejia Olalde, 2025 WL 3131942, at *4.  Although the Laken Riley Act (like 

§1225(b)(2)(A)), applies to aliens present without admission, see 8 U.S.C. 

§1226(c)(1)(E)(i), such belt-and-suspenders drafting is “not a license to rewrite or 

eviscerate” Section 1225(b)(2)(A) “contrary to its text.”  Barton, 590 U.S. at 223; see Mejia 

Olalde, 2025 WL 3131942, at *5.  That is especially true where, as here, there is overlap 

under any reading of Section 1225(b)(2)(A).  Microsoft Corp. v. I4I Ltd. P’ship, 564 U.S. 91, 

106 (2011).   

Regardless, §1226(c) does independent work by significantly narrowing the 

circumstances under which aliens may be released from mandatory detention.  Normally, 

aliens subject to §1225(b)(2) may be released on parole.  8 U.S.C. §1182(b)(5).  Section 

1226(c)(4) eliminates that option. 
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Finally, the Government’s interpretation is consistent with the Supreme Court’s 

decision in Jennings.  That decision overturned a Ninth Circuit ruling that “imposed an 

implicit 6-month time limit on an alien’s detention” under Sections 1225(b) and 1226.  

583 U.S. at 292, 296-306.  The Court did not resolve the precise groups of aliens subject 

to Section 1225(b) or Section 1226.  Even so, the Court recognized that “Section 

1225(b)(2) … serves as a catchall provision that applies to all applicants for admission 

not covered by §1225(b)(1).”  Id. at 287.  That is the Government’s position.   

3. The district court also reasoned that the Government’s interpretation of 

Section 1225(b)(2)—announced in July 2025—would have been  “unforeseeable at the 

time the Consent Decree was executed,” and class members “never would have entered 

into the Consent Decree” had they “known that defendants would take the position 

that all foreign nationals who are arrested for alleged violations of the immigration laws 

are subject to mandatory detention.”  Doc. 247 at 6.  That is a non-sequitur.  Regardless 

of what class members may or may not have anticipated, the parties chose to peg the 

availability of relief under the Agreement to the meaning of the INA’s detention 

provisions.  See Agreement §IV(E)(3)(a) (prohibiting relief for class members “subject 

to mandatory detention pursuant to the [INA]”).  Having explicitly incorporated the 

INA by reference, that statute’s actual meaning controls, not the Plaintiffs’ (mistaken) 

perception of it.   

Nor does the Government’s interpretation “nullify[] the [Settlement’s] remedial 

provision.”  Doc. 247 at 6.  The settlement class includes aliens not subject to Section 
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1225(b)(2)—for example, aliens who have overstayed their visas.  Agreement §II (class 

definition).  Indeed, the class definition is not even limited to aliens but includes anyone 

“arrested without a warrant for a civil violation of the U.S. immigration laws.”  Id.  A 

lawful alien (or citizen) likewise could obtain relief.  That some class members may be 

ineligible for release is the entire point of the Agreement’s exclusion for those subject 

to mandatory detention. 

II. The Equitable Factors Overwhelmingly Favor a Stay. 

The remaining stay factors, which merge here, weigh heavily in favor of a stay.  

Nken, 556 U.S. at 435.  The district court’s orders subject the Government against its 

will to burdensome, costly, and intrusive mandates—including training, documentation, 

and reporting requirements—and cripple the Government’s renewed implementation 

of the Nation’s immigration laws after years of non-enforcement.  Worse, the court 

ordered the release of hundreds of illegal aliens, without finding that any of their arrests 

were impermissible under the (long-expired) Agreement.  And more releases are 

impending.  The equities thus strongly favor a stay. 

Whenever the Government is enjoined by court order, it suffers irreparable 

sovereign harm.  Trump v. CASA, Inc., 606 U.S. 831, 860-61 (2025).  And that harm is 

more acute in the immigration context, where the Constitution assigned preeminent 

power to the political branches, see Galvan v. Press, 347 U.S. 522, 531 (1954), and the 

Constitution envisions that “the Government’s political branches [will be] largely 

immune from judicial control,” Fiallo v. Bell, 430 U.S. 787, 792 (1977) (citation omitted).  
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For that reason, where the government is making “efforts to prioritize stricter 

enforcement of the immigration laws enacted by Congress,” the courts should “decline 

to step outside [their] constitutionally assigned role to improperly restrict reasonable 

Executive Branch enforcement.”  Noem v. Vasquez Perdomo, 2025 WL 2585637, at *4, *5 

(U.S. Sept. 8, 2025) (Kavanaugh, J., concurring).  The Supreme Court has repeatedly 

stayed district court orders that infringe on the Executive’s immigration enforcement 

efforts.  E.g., DHS. v. D.V.D., 145 S. Ct. 2153 (2025); Noem v. National TPS Alliance, 145 

S. Ct. 2728, 2729 (2025). 

Here, the district court’s orders transparently infringe on the Executive’s 

implementation of the immigration laws.  The court’s extension of the Agreement 

unilaterally subjects the Government to another four months of burdensome training, 

documentation, and compliance requirements—requirements the Government 

maintains are not required by law and hamper its ability to effectively enforce the 

immigration laws.  

Worse still, the November 13 Order infringes on the Executive’s detention 

authority under the INA and forces the Government to release hundreds of illegal 

aliens, a significant majority of whom are subject to mandatory detention under the 

INA.  Doc. 247 at 4, 7.  That is a blatant infringement on the Executive’s sovereign 

interest in enforcing the law and protecting the American public.  CASA, 606 U.S. at 

860-61.  If such extraordinary equitable relief is ever justified, it is not here—where the 

district court did not determine that any of those aliens’ arrests violated the Agreement.  
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Doc. 247 at 4 (relief is “reasonably necessary … to preserve possibility of [] receiving 

relief … if … plaintiffs prove, that they were arrested in violation of the Decree” 

(emphasis added)).   

Nor did the district court adequately safeguard public safety.  Although the order 

excludes aliens classified as having a high risk of being a threat to the public, the court 

authorized the blanket release of 64 illegal aliens with a “medium” risk, based on their 

previous criminal history, severity of past convictions, supervision history, and open 

wants and warrants.  Doc. 246 at 3 (describing categories of risk); Doc. 247 at 7 

(excluding only those described as posing a “high public safety risk”).  When it comes 

to public safety, even a “medium” risk is not tolerable.  The court also mandated release 

of aliens classified as having a “high” risk of flight, who are unlikely to return if released 

on bond or ATD. 

This unlawful intrusion into immigration enforcement operations is just the tip 

of the iceberg.  The district court ordered the Government to produce information 

about 3,000 to 3,300 more arrestees.  Doc. 247 at 7-8.  Absent this Court’s intervention, 

there is nothing to stop it from ordering the same unlawful relief on an even wider scale.  

See Nov. 12 Hr’g Tr. 28 (“This is going to be an ongoing process.”).   

The public interest will inevitably be irreparably harmed if the district court’s 

orders are allowed to take effect.  This Court should prevent that harm by issuing a stay 

pending appeal. 
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CONCLUSION 

 The Court should grant a stay pending appeal (or an administrative stay) by 

November 20, 2025.  
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