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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MARGARITO CASTANON NAVA, et al.,
Case No. 18-¢v-03757

Plaintiffs,
V. Judge Jeffrey I. Cummings
DEPARTMENT OF HOMELAND Class Action

SECURITY, et al.,

Defendants.

DEFENDANTS’ REQUEST FOR CLARIFICATION

Defendants respectfully request the Court clarify its November 3, 2025, Order (ECF No.
239, the “Order”), in so much as it requires that “defendants shall confirm to plaintiffs’ counsel
that the ‘[a]pproximately 600 detained individuals’ ..., who ‘are not subject to mandatory
detention and do nothave final orders of removal’ have beendesignated by ICE as ‘No ICE Threat
Level.”” Order at 2.! The Court further ordered the parties to “confirm defendants’ compliance
with this directive in their 11/7/25 joint status report[.]” /d.

Defendants seek clarification as to whether the Court has ordered Defendants to designate
these detained individuals as “No ICE Threat Level” or whether the Court is directing Defendants
to notify Plaintiffs which of these individuals have been identified as “No ICE Threat Level.” By

way of background, the excerpted footnote from an annual statistical report cited by Plaintiffs is

" In their submission to the Court on equitable relief, (ECF No. 238), Plaintiffs described the process as a simple
matter of “[d]etainees with no criminal conviction are classifiedas ‘No ICE Threat Level”” while “[d]etainees with
criminalhistory are graded on a scale of oneto three (with one being the highestseverity) based on ‘the recency of
the criminalbehaviorandits severity.””” ECF No. 238 at 13 (citing ICE, Detention Management, “Detention FY
2025 YTD, Alternatives to Detention FY 2025 YTD and Facilities FY 2025 YTD, Footnotes (227 KB),” Footnotes
Tab, https://www.ice.gov/detain/detention-management). But, forreasons explainedherein, Plaintiffs are incorrect
to assert thatthe brieffootnote they cite completely addresses detainee threat management by ICE, mostnotably for
those aliens who have been arrested for serious crimes, who have not complied with supervision orders but have yet
to be removed, etc.



https://www.ice.gov/detain/detention-management
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not the method by which ICE classifies or manages the threat and detention level for aliens who
are to be detained pending removal. That process was described recently in the DHS OIG report
dated June 12,2024.21In 2012, ICE developed the risk classification assessment (RCA) module in
its Enforce Alien Removal Module. See OIG Reportat 1. The RCA is a computerized tool that
gathers biographical information and uses factors such as special vulnerabilities, risk of harm to
public safety, and risk of flight to assess the noncitizen and ultimately recommend a decision to
detain or release them. Seeid. ICE bases a noncitizen’s threat to public safety on an assessment of
the noncitizen's criminal history, driving-under-the-influence record, pattern of violence,
outstanding active warrants, supervision history, and association to any security-threat group(s).
Id.at FN 2. The RCA provides arecommendation ofrisk level for the officer to make the detention
determination, but the officer is ultimately responsible for making the determination whether to
detain or release an individual. This is not a “threat level” recommendation or determination. The
“threat level” recommendation is made after the officer decides to detain the alien and is used to
determine how the individual is held, and the type of custody into which the individual is placed.
See Exhibit 1.
In its ruling, the Court directs Defendants to “confirm to plaintiffs’ counsel

that the ‘[a]pproximately 600 detained individuals’ referenced in defendants’ 10/29/225
memorandum [232 at 3], who ‘are not subject to mandatory detention and do not have final orders
of removal’ have been designated by ICE as ‘No ICE Threat Level.”” ECF No. 239 at 2.

The Court also stated that “[t]he parties shall confirm defendants’ compliance with this directive

in their 11/7/25 joint status report.” /Id.

2 U.S. Department of Homeland Security, Office of the Inspector General, ICE’s Risk Classification Assessment
Process Was Not Consistently Used to Preventthe Release of High-Risk Individuals (June 12,2024), O1G-42-31
https://www.oig.dhs.gov/sites/default/files/assets/2024-06/01G-24-3 1 -Jun24.pdf.
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https://www.oig.dhs.gov/sites/default/files/assets/2024-06/OIG-24-31-Jun24.pdf
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It appears that this Court is directing ICE to override the threat classification
determinations already made for those individuals who have been detained if they are not subject
to mandatory detention and do not have a final order of removal. But, as Defendants note above,
the threat level is used to determine the level of custody needed to keep the alien safely detained,
not the level of threat the alien poses to the safety of the community should the alien be released.
Clearly, an individual who is subject to mandatory detention (e.g., 8 U.S.C. §§ 1225(b); 1226(c);
or 1231(a)(2)) requires detention. The initial risk assessment provides the recommendation for
whether to detain an individual not otherwise subject to mandatory detention and that
recommendation is reviewed for a final decision by the officer. As noted above, threat to the
community is only one factor that goes into this determination.

Accordingly, Defendants respectfully request the Court to clarify if the Court is indeed
directing ICE to override the custody and threat classifications already made, or to simply report
the classifications to Plaintiffs. If the former, Defendants respectfully request the Court reconsider

such a directive order or at least stay it until the Parties more fully brief this issue.
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