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INTRODUCTION

Defendants’” emergency motion relies on misrepresentations and mistaken
assumptions, including that everything in the district court’s orders is appealable. The
extraordinary remedy Defendants seek is unwarranted.

The Consent Decree governing this case, and the district court’s orders enforcing
it, do not “gravely intrude[]” on Defendants” detention or arrest authority. They were
narrowly tailored to force Defendants to comply with 8 U.S.C. § 1357(a)(2) following
flagrant violations. That provision authorizes warrantless arrests only where there is
probable cause both that someone is present in the United States without authorization
and that they are likely to escape before a warrant can be obtained. The Decree —which
Defendants began negotiating during the first Trump Administration—was meant to
ensure compliance with the statute. After finding that Defendants repeatedly and
substantially violated the Decree (and the statute), the district court correctly held them
accountable by extending the Decree for 118 days.

Defendants” claim that the district court’s order allows for the release of
noncitizens who are subject to “mandatory detention” and pose “public safety” risks is
likewise untrue. The supposed “mandatory detention” authority upon which Defendants
rely is in 8 U.S.C. § 1225(b)(2), which applies to individuals seeking admission at the
border, not to arrests made in the interior. Hundreds of district courts have rejected

Defendants’ new interpretation of this provision. What’s more, the district court explicitly
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instructed Defendants to identify individuals who pose a “high public safety risk” so that
the court would exclude them from release on Alternatives to Detention (ATDs). See ECF
262 at 6. Defendants named 55 people out of 615 and did not even argue that others with
lesser classifications pose a public safety risk.

The remaining issue that Defendants identify is inapposite. Defendants argue that
8 U.S.C. § 1252(f)(1) bars the district court’s actions, which they describe as a “class-based
injunction.” Section 1252(f)(1) bars class-wide injunctive relief for certain provisions of
the Immigration and Nationality Act (INA), but this case involves individualized
remedies and seeks to enforce a Consent Decree addressing the application of
§ 1357(a)(2). Neither the Decree nor the underlying statute is in a provision of the INA
covered by § 1252(f)(1). That many individuals need this remedy reflects Defendants’
widespread illegal conduct, not an overstep from the district court.

Because Defendants have not demonstrated a likely success on the merits or a risk
of irreparable harm, and the equities favor Plaintiffs and class members, the Court should
deny Defendants’ stay requests.

BACKGROUND

In May 2018, in response to large-scale immigration operations in Chicago,

Plaintiffs challenged the Department of Homeland Security’s (DHS) tactic of failing to

establish probable cause under 8 U.S5.C. § 1357(a)(2) before making warrantless arrests.
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ECF 1; Add. 32.! After the district court denied Defendants” motion to dismiss, the parties
began settlement negotiations in July 2020. ECF 88, 108; Add. 32. Following extensive
negotiations, the district court approved the parties’” agreement and entered an order
enforcing it as a consent decree. Add. 1-19, 20-25, 32-33. The district court also certified a
class consisting of: “All current and future persons arrested without a warrant for a civil
violation of U.S. immigration laws within the area of responsibility of the ICE Chicago
Field Office.” Add. 23 9.2

A. The Consent Decree’s Warrantless Arrest Policy

The Decree established a “Broadcast Statement of Policy” that “states the
underlying laws” and a documentation requirement “applicable to all [warrantless]
arrests effected under 8 U.S.C. § 1357(a)(2).” Add. 17. The Policy restates the statutory
requirement that, before a warrantless immigration arrest, the officer must “have
probable cause that an individual is in the United States in violation of U.S. immigration
laws and probable cause that the individual is likely to escape before a warrant can be
obtained for the arrest.” Id. Drawing from longstanding agency policy and precedent, the

Policy identifies factors that must be considered when determining probable cause of

I Plaintiffs use ECF __ to refer to the district court docket included in Plaintiff’s
addendum. Mot. and Add. refer to Defendants’ filings, Dkt’s. 5-1 and 5-2 respectively.

2 This area of responsibility includes Wisconsin, Illinois, Indiana, Kentucky, Missouri, and
Kansas.
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flight risk and requires the officer to document those findings in arrest reports. Id. at 17-
18; ECF 164-14 at 10; 14-1 at 12 n.17 (collecting cases).

The Decree also required that officers be trained on the Policy, Add. 6, and
imposed various compliance provisions. First, it provides that individuals arrested in
violation of the Decree, “shall be released from ICE custody as soon as practicable,”
without bond or conditions of release unless the person is “subject to mandatory
detention pursuant to the Immigration and Nationality Act.” Id. at 8. Next, Defendants
agreed not to “take any [] actions, that change or undermine the warrantless arrest or
vehicle stop policies described in the Broadcast [Policy]” and empowered the court to
resolve “dispute[s] concerning the meaning or requirements of [the] Agreement.” Id. at 5,
9. The Parties further agreed that if the district court determined that Defendants
committed “repeated, material violations,” the court “retain[ed] discretion to provide any
equitable remedies not otherwise specified in this Agreement.” Id. at 10.° Finally, the
parties agreed that the Decree would terminate on May 13, 2025, unless a motion to
enforce for repeated, material violations was pending. Add. 4, 10, 35-36.

B. Plaintiffs” Motion to Enforce for Repeated, Material Violations

On March 13, 2025, Plaintiffs moved to enforce the Decree based on “repeated,

material violations.” ECF 164. After over two years of substantial compliance, in late

3 The Parties designated Judge Cummings to decide motions to enforce and any dispute
arising under the Decree. Add. 9-10.
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January 2025, Defendants launched “Operation Safeguard 2025” in Chicago. Add. 37.
Plaintiffs identified two principal types of violations. First, ICE had devised an illegal
strategy of encouraging officers to “carry [] blank form I-200 [administrative warrants]”
and create warrants in the field after a class member was already under arrest. ECF 164
at 22-28; 185 at 9, 185-2; Add. 50-51. Second, Plaintiffs argued that when officers made
arrests, particularly outside of the Northern District of Illinois but within the six-state
region covered by the Decree, officers were not considering required Policy factors or
properly documenting probable cause. ECF 164 at 29-31; Add. 38-43. In fact, Plaintiffs
identified numerous instances where Defendants modified the arrest documentation
more than a month after the fact to paper over their violations. ECF 164 at 31-32, Add. 43-
45. Based on these repeated, material violations, Plaintiffs moved to extend the Decree,
under both the terms of the Agreement and Rule 60(b)(5). ECF 177, 185.

On June 11, 2025, despite these pending motions, Defendants rescinded the Policy
and abrogated their obligations under the Decree. ECF 193. At a hearing, on June 27, 2025,
the district court placed Defendants on notice of its reading of the Decree and indicated
that it remained in effect due to the pending motion to enforce for repeated, material
violations. ECF 199-2 at Tr. 12:14-16.

C. Operation Midway Blitz

On September 8, 2025—while the enforcement motion was pending and the

Decree remained effective—Defendants launched “Operation Midway Blitz” in the
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Chicago area. ECF 199 at 2. Immediately, Plaintiffs observed rampant violations, which
accelerated when Border Patrol arrived. Plaintiffs therefore requested urgent guidance
from the district court. ECF 199, 205.

On October 7, 2025, the district court granted Plaintiffs’ motions to enforce and
modify the Decree. It held that Defendants committed repeated, material violations of the
Decree and found that, based on the language of the Decree, it did not expire on May 13,
2025, because of the pending motion. Add. 26-77. The court likewise found that
Defendants’ substantial noncompliance constituted a significant change in circumstances
frustrating the Decree’s purpose, warranting modification under Rule 60(b)(5). Add. 71-
74. The court rejected Plaintiffs” request to extend the Decree for three years and instead
extended it 118 days, to February 2, 2026, to reflect the duration of noncompliance. Add.
75-76. Additionally, the court ordered Defendants to produce the records of all class
members arrested between June 11, 2025 and October 7, 2025, whose arrests indicated
potential violations so that the parties could begin the individualized dispute resolution
process. Id. at 76.

D.  Defendants’ Extension Motion and Plaintiffs” Cross Motion

On October 17, days before their October 22 production deadline, Defendants
moved to delay reporting for nearly eight weeks. ECF 217. In their motion, they
acknowledged that they had made 1,852 arrests that potentially violated the Decree

between June 11 and October 7. Id. at 2. Plaintiffs cross-moved for interim equitable relief.
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They emphasized that Defendants were subjecting class members to unlawful
“mandatory” detention under 8 U.S.C. § 1225(b)(2) in deplorable conditions, and they
explained that, as a result, class members were accepting coerced “voluntary” departure
without assessment of their rights. ECF 219.

After the district court partially granted their extension, Defendants revealed that
1,100 of the originally-reported 1,852 arrests were no longer in the United States. ECF 232
at 3. Defendants also admitted that they had not included arrests by Border Patrol, which
meant there had been over 3,000 arrests in the Northern District of Illinois between June
11 and October 7 that may have been potential violations of the Decree. Id. at 1-2. While
Defendants have produced a list of these 3,000+ class members, they have only produced
the arrest records needed to assess violations for 155. ECF 244 at 3-4. Of the 46 class
members Defendants have agreed are violations, only 13 remain in the United States and
eligible for release. ECF 262 at 4. Defendants nevertheless refused to release the 13 based
on their recent interpretation of § 1225(b)(2) that has been roundly rejected. Defendants
have provided only limited information on arrests postdating October 7.

E. District Court’s November 13 Order

The parties briefed the district court’s authority to provide interim relief and the
court’s authority to interpret the term “mandatory detention” as used in the Decree, and
the court held a hearing on November 12. ECF 237, 238; Add. 103-135. The court found

for the second time that Defendants” arrests were “repeated, material violations” of the
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Decree and granted in part Plaintiffs” request for interim relief. Add. 78-85. The court also
found that Defendants” erroneous interpretation of § 1225(b)(2) would not deprive class
members of eligibility for final or interim relief under the Decree. The court ordered
Defendants to promptly release the 13 class members who suffered agreed-upon
violations. The court also ordered the remaining 615 class members from Defendants’
original list of 1,852 released on ATDs with a $1,500 bond provided that they do not pose
a “high public safety risk” under Defendants’ risk classification system. The court noted
that this interim approach would enable an orderly meet-and-confer process as to these
individual arrests. The court stayed its order until November 21 but also temporarily
stayed the execution of any “voluntary departure” or removal order until those
individuals are made aware of their potential rights as class members. Defendants
produced the list of 615 class members and initially named just 16 individuals as a high
public safety risk; they later added an additional 39, without explanation. ECF 255, 255-
1, 256, 257. The court also ordered Defendants to produce an updated list of potential
class members arrested in the Northern District of Illinois between June 11 and November
12. Add. 84.

Amidst these negotiations, Defendants appealed and filed emergency motions for
a stay with the district court and with this Court. On November 18, the district court

denied Defendants” motion, reasoning that they failed to make a showing of likelihood



Case: 25-3050 Document: 9-1 RESTRICTED  Filed: 11/19/2025  Pages: 28

of success or irreparable injury, and that the equities favored Plaintiffs. ECF 262 at 11.
This briefing follows.
ARGUMENT

A stay pending appeal is an “extraordinary remedy.” Merrill v. Milligan, 142 S. Ct.
879, 883, n.1 (2022) (Kagan, J., dissenting). “A stay is not a matter of right.” Nken v. Holder,
556 U.S. 418, 433 (2009). This Court’s standard “parallels the preliminary injunction
standard but also keeps in mind the district court’s exercise of equitable discretion.”
Camelot Banquet Rooms, Inc. v. U.S. Small Bus. Admin., 14 F.4th 624, 628 (7th Cir. 2021).
Defendants must “show a likelihood of success on the merits and a threat of irreparable
harm absent a stay.” Id. (citing Nken, 556 U.S. at 426). Defendants have proven neither.
And the district court’s denial of the stay should receive considerable deference.
Ruckelshaus v. Monsanto Co., 463 U.S. 1315, 1316 (1983).

L. Defendants are unlikely to succeed on the merits.

A. Most of the district court’s orders are not appealable, and those that are
must be reviewed deferentially.

Defendants ignore threshold issues that doom their stay request. Some of the
district court’s orders are not appealable, and those that are would be reviewed only for
abuse of discretion.

Appealability. First, some orders Defendants challenge are not appealable so a
stay is improper. See, e.g., Flores v. Barr, 977 F.3d 742, 746 (9th Cir. 2020) (likelihood of

success on the merits “obliges [courts] to consider whether we are likely to have

9
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jurisdiction”). The district court orders are post-judgment decisions. Defendants assume
that they can appeal but have failed to say why. There are two possible bases: 28 U.S.C.
§ 1291 allows for an appeal of a final decision, and § 1292(a)(1) allows for an appeal of an
interlocutory order “granting, continuing, modifying, refusing or dissolving injunctions,
or refusing to dissolve or modify injunctions.”

Neither the October 7 nor the November 13 order is an appealable final order
under § 1291. The Court “treat[s] a post-judgment proceeding as if it were a freestanding
lawsuit and attempt([s] to identify the final decision in that proceeding.” Jones-El v. Berge,
374 F.3d 541, 543 (7th Cir. 2004). A post-judgment order is final “if it dispose[s] of all
issues raised in the post-judgment motion” and “leaves nothing more to be decided.” J]MS
Dev. Co. v. Bulk Petroleum Corp., 337 F.3d 822, 825 (7th Cir. 2003) (alteration in original)
(citations omitted). Neither order here is the district court’s final decision because post-
judgment proceedings are ongoing and many issues remain unresolved. See, e.g., Ass'n of
Cmty. Organizations for Reform Now (ACORN) v. Illinois State Bd. of Elections, 75 F.3d 304,
305-06 (7th Cir. 1996) (order on a compliance plan for injunction “not final in any
ordinary sense of the word, since compliance proceedings continue before the district
court”).

Next is § 1292(a)(1), which does not cover the district court’s order enforcing the
Decree at all. Jurisdiction in this context turns on whether the order “modif[ied]” the

Decree or simply interpreted or clarified existing obligations. See ACORN, 75 F.3d at 306.

10
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To constitute a modification, the order must “substantially and obviously alter[] the
parties’ pre-existing legal relationship.” Jones-El, 374 F.3d at 544; accord Gautreaux v.
Chicago Housing Auth., 178 F.3d 951, 957-58 (7th Cir. 1999). The October 7 enforcement
order does not meet this standard. The parties entered into the Decree willingly and
agreed upon its terms, including provisions to remedy individual violations. The
enforcement order interpreted and applied those terms.*

The November 13 order providing interim relief is likewise not appealable under
§ 1292(a)(1). That order addressed Plaintiffs” request that, while Defendants produced
documents on the extended timeline they requested, potential class members be placed
on ATDs. ECF 219. The court granted this request to ensure that class members who had
suffered from Defendants’ repeated, material violations had an opportunity to vindicate
their rights. The court clarified that this interim relief was necessary because of
Defendants’ delays. That was within the court’s discretion to award “any equitable
remedies” to ensure compliance. See Add. 10. It did not modify the Decree because it did
not alter the legal relationship between the parties. Jones-El, 374 at 544. After all,
Defendants still retain custody of class members while the parties determine the
violations. See Add. 82 (discussing cases finding that detainees released on supervision

or bond are still in custody).

* Consequently, legal interpretations the district court made when granting the motion to
enforce, for example the finding that a Notice to Appear must be issued prior to or
concurrent with an I-200 administrative warrant, are not appealable.

11
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Abuse of Discretion. The October 7 decision to modify the Decree under Rule
60(b) to extend it for 118 days is appealable, but the Court reviews for abuse of discretion.
See Bakery Mach. & Fabrication, Inc. v. Traditional Baking, Inc., 570 F.3d 845, 848 (7th Cir.
2009) (“The district court has great latitude in making a Rule 60(b) decision because that
decision is discretion piled on discretion.”) (citation and quotations omitted); accord F.T.C.
v. Trudeau, 662 F.3d 947, 952 (7th Cir. 2011). The decision to extend the Decree by just 118
days was well within the court’s discretion to address Defendants” substantial non-
compliance, including rescission of the Policy, and repeated, unlawful arrests. See Add.
71-74 (citing, e.g., Kelly v. Wengler, 822 F.3d 1085, 1098 (9th Cir. 2016) (collecting circuit
court cases)).

The November 13 order regarding ATDs is not appealable because it is neither a
final order under § 1291 nor a modification under § 1292(a)(1). But even if it were
appealable, the court acted within its discretion. The authority to award “any equitable
remedies” yields broad flexibility. Swann v. Charlotte-Mecklenburg Bd. of Ed., 402 U.S. 1, 15
(1971) (“[B]readth and flexibility are inherent in equitable remedies. The essence of equity
jurisdiction has been the power ... to do equity and to mould each decree to the necessities
of the particular case. Flexibility rather than rigidity has distinguished it.”) (citation and
quotations omitted).

This use of interim ATDs was well within the court’s discretion, particularly where

it is necessary to preserve class members’ rights under the Decree. The court outlined

12
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why Defendants” actions necessitated this relief, citing Defendants” delay in producing
required materials, the rapid removal of over 60 percent of potential class members before
the meet-and-confer process could begin, and the ongoing detention of potential class
members in deplorable conditions. Add. 80-83. And the court emphasized that class
members on ATDs remain “in custody,” id. (citing, e.g., Vargas v. Swan, 854 F. 2d 1028 (7th
Cir. 1988)), leaving Defendants free to pursue removal and return class members to a
detention center if their arrests did not violate the Decree. This order was narrowly
tailored and not an abuse of discretion.

B. The district court’s orders are not barred by 8 U.S.C. § 1252(f)(1).

Defendants’ reliance on 8 U.S.C. § 1252(f)(1) fails. Under Section 1252(f)(1) courts
lack jurisdiction to issue class-wide injunctive remedies that “enjoin or restrain the
operation of [§§ 1221-1232] other than with respect to the application of such provisions
to an individual [noncitizen].” This bar is inapplicable. It does not prohibit individual
relief or class-wide declaratory relief. See, e.g., Nielsen v. Preap, 586 U.S. 392, 402-03 (2019)
(availability of declaratory relief). It likewise does not bar class-wide injunctive relief that
“enjoin[s] the unlawful operation of a provision [in the INA] that is not specified in
§ 1252(f)(1) even if that injunction has some collateral effects on the operation of a covered
provision.” Garland v. Aleman Gonzalez, 596 U.S. 543, 553 n.4 (2022) (emphasis added,
emphasis in original omitted).

Defendants argue that § 1252(f)(1) bars extension of the Decree. There are

13
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numerous problems with this argument. First, Defendants elide the fact that the Decree
they voluntarily signed gave the district court “discretion to provide any equitable
remedies not otherwise specified” with a motion to enforce based on “repeated, material
violations.” Add. 34, 10. The court made such a finding and concluded that Defendants
had frustrated the purpose of the Decree, warranting modification under Rule 60(b)(5).>
The fact that this case arises from enforcement of a consent decree makes Section
1252(f)(1) inapt. As another court reasoned, “Aleman did not rewrite contract law,” and
“neither the mere passage of time nor changes in presidential administrations can excuse
Defendants from holding up their end of [a] bargain.” Flores v. Bondi, 2025 WL 2633183,
at *5 (C.D. Cal. Aug. 15, 2025).

Second, extension of the Decree is not a “class-wide injunction.” Section 1252(f)(1)
only prohibits “a specific category of remedies.” Biden v. Texas, 597 U.S. 785, 798 (2022).
Absent class-wide injunctive relief, it does not apply. See Reno v. Am.-Arab Anti-
Discrimination Comm., 525 U.S. 471, 481 (1999) (“By its plain terms, and even by its title,
[section 1252(f)(1)] is nothing more or less than a limit on injunctive relief.”); accord Biden,
597 U.S. at 798, 801. Here, the remedies under the Decree are adjudicated individually.®

For each class member alleged to have suffered a violation, the parties must undertake

5 Defendants do not challenge the court’s findings on Rule 60(b)(5). Mot. 12 n.2.

¢ For the same reason, the “extension of the Agreement’s remedial provisions” providing
for release does not implicate § 1252(f)(1), (Mot. 10), because such relief only applies to
individuals who suffered violations of the Decree.

14
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individualized resolution under the section of the Decree entitled “Individual Remedy
for Defendants” Non-Compliance.” See Add. 60, 8-9.

Moreover, the statute that gives rise to relief under the Decree, 8 U.S.C.
§ 1357(a)(2), is not an enumerated provision subject to § 1252(f)(1). See, e.g., Gonzalez v.
ICE, 975 F.3d 788, 814 (9th Cir. 2020) (holding that “§ 1357(d) is not located in Part IV [of
the INA], and thus § 1252(f)(1)’s limitations do not apply”).”

Defendants contend that extension of the Decree “requires the Government to use

777

its authority under Section 1226(a) to ‘arrest” noncitizens “on a warrant.” Mot. 10. But
nothing in the Decree, and nothing in the extension, requires Defendants to pursue
warrant-based arrests or otherwise “enjoins or restrains” that ability. The Decree and
extension stand for the unremarkable proposition that when making an arrest without a
warrant, DHS must comply with the statute. This Court should reject Defendants’
sweeping read of § 1252(f)(1). See Texas v. United States Department of Homeland Security,
123 F.4th 186, 209-10 (5th Cir. 2024) (“Congress legislated which sections are covered by
§ 1252(f)(1). The Executive Branch does not get to propose additions.”).

Defendants also contend that the extension of the Decree is prohibited because

§ 1252(f)(1)’s “review bar” is jurisdictional and applies even though Defendants

consented to the Decree. Mot. 12. This argument, too, fails. Defendants cite Aleman

7 To the extent Defendants challenge the extension of the Broadcast Policy, that policy
also only pertains to warrantless arrests under § 1357(a)(2), i.e. not an enumerated
provision in § 1252(f)(1).

15
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Gonzalez, ignoring the subsequent decision in Biden v. Texas, which held that 1252(f)(1) is
not a jurisdiction-stripping provision. 597 U.S. at 798 (noting that section only withdraws
authority “to grant a particular form of relief”). And because § 1252(f)(1) is not
jurisdictional, and Defendants did not raise it to the district court when Plaintiffs sought
extension of the Decree, the argument is waived. Schoenfeld v. Apfel, 237 F.3d 788, 793 (7th
Cir. 2001) (“[I]ssues that a claimant fails to raise before the district court are waived on
appeal.”) (citation omitted).

Defendants’” arguments regarding the November 13 order granting the interim use
of ATDs fail for the same reasons. The district court ordered Defendants to identify
individuals who are not subject to mandatory detention, who do not pose a risk to public
safety, and whose circumstances of arrest indicate a likely violation of the Decree.® The
court authorized interim ATDs, and temporary stays to facilitate individualized
determinations, which was necessary to preserve the possibility of class members
receiving the bargained-for relief. That this interim relief may impact many people is a
product of Defendants’ widespread non-compliance and does not convert this individual
relief into a class-wide injunction.

Defendants also contend that the November 13 order enjoins the operation of 8

U.S.C. § 1225(b)(2), prohibiting detention under that provision. But the court merely

8 Defendants repeatedly mischaracterize the court’s decision as “requiring” release. See,
e.g., Mot. 11. But instead of outright release as contemplated by the Decree, the court
ordered interim placement on ATDs while still “in the “‘custody” of ICE.” Dkt. 5-2 at 82.

16
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interpreted the term, “mandatory detention,” in the Decree to exclude Defendants’
erroneous application of §1225(b)(2). Add. 83 (noting the Decree is a contract and
applying principles of contract interpretation); see also, e.g., Brito v. Garland, 22 F.4th 240,
250 n.7 (1st Cir. 2021) (“[S]ection 1252(f)(1) does not strip the lower courts of the power
to grant declaratory relief.”) (citations omitted). The court did not enjoin Defendants from
detaining people under § 1225(b)(2). The agreed upon remedy of the Decree is release
from detention for individual class members who suffered illegal arrests.” Although the
Decree contains an exception for those subject to “mandatory detention,” the court has
the authority to interpret the Decree and address individual class members’ eligibility for
relief. In that posture, the court held that Defendants” unlawful application of § 1225(b)(2)
was an invalid basis to bar a class member’s release. In doing so, the court was exercising
its authority to resolve a dispute about a term of art, not enjoining the application of a
covered provision. The parties empowered the court to take exactly this action. Add. 9.
C. The district court’s interpretation of 8 U.S.C. § 1225(b)(2) is correct.
Defendants are unlikely to succeed on the merits of their argument that 8 U.S.C.

§ 1225(b)(2) mandates detention of most class members. That position is at odds with

9 Defendants” brief obscures important facts on this issue. Prior to November 13, the
parties had agreed that 13 individuals who remained detained had experienced
violations of the Decree. Add. 108-09. The dispute resolution process for these 13
individuals was complete, yet Defendants refused to release them, invoking § 1225(b)(2).
Id. at 113. This ruling did not only, or even principally, apply to the individuals ordered
placed on ATDs. Id.

17
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hundreds of courts across the country, including Judge Cummings and twenty-one
judges in the Northern District of Illinois, Add. 80. Defendants” oft-rejected argument,
Mot. 15, that all noncitizens who have not been admitted are “applicants for admission”
subject to mandatory detention under § 1225(b)(2), is incorrect. In Jennings, the Supreme
Court held that 8 U.S.C. § 1225 applies “at the Nation’s borders and ports of entry,” while
the discretionary detention framework at § 1226 governs noncitizens “already in the
country.” 583 U.S. at 287, 289. See also, e.g., Lopez Benitez v. Francis, 2025 WL 2371588, at *8
(S.D.N.Y. Aug. 13, 2025). Jennings forecloses Defendants” position.

In addition, although individuals present without being admitted may be
“applicants for admission,” § 1225(b)(2) also requires that the noncitizen be “seeking
admission.” The term “seeking” “implies action—something that is currently occurring,
and in this instance, would most logically occur at the border upon inspection.” Patel v.
Crowley, No. 25-cv-11180, 2025 WL 2996787, *6 (N.D. Ill. Oct. 24, 2025) (citing Lopez-
Campos v. Raycraft, 2025 WL 2496379, *6 (E.D. Mich. Aug. 29, 2025)). Noncitizens who
entered and are later arrested in the interior are not “seeking admission.”

Indeed, Defendants’ position runs contrary to the plain language of the INA,
which limits § 1225(b)(2)’s scope to recently arrived noncitizens seeking admission at a
border or port of entry. See Patel, 2025 WL 2996787, *6-8; Beltran Barrera v. Tindall, 2025

WL 2690565, *4 (W.D. Ky. Sept. 19, 2025). It ignores congressional intent and decades of

agency practice and would render provisions of § 1226 —including amendments made
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this year under the Laken Riley Act—superfluous. See Patel, 2025 WL 2996787, at *8-9;
Rodriguez v. Bostock, 779 F. Supp. 3d 1239, 1260-61 (W.D. Wash. 2025). Hundreds of courts
have rejected Defendants” position. Add. 80.

Despite Defendants’ insistence to the contrary, the district court had authority to
reach this issue as part of its mandate to resolve legal disputes arising from the language
of the Decree.’® Defendants’ erroneous interpretation of § 1225(b)(2) was not the parties’
(or anyone’s) understanding of “mandatory detention” when the Decree took effect. ECF
259 at 10-11; 238 at 7-8; 238-1 at 44-45, 48-49. Defendants’ new interpretation arose in July
2025, after Plaintiffs’” motions were briefed and argued. Id. Plaintiffs did not agree, and
never would have agreed, that “mandatory detention” means whatever Defendants say
it means even if it is contrary to the plain language of the INA. Id.

IL. The remaining stay factors favor Plaintiffs.

The stay should be denied because Defendants cannot establish that the district
court’s orders will cause irreparable harm. Ruckelshaus, 463 U.S. at 1317 (Blackmun, J., in
chambers). Plaintiffs, by contrast, would face irreparable harm from a stay.

First, Defendants’ unexplained, five-week delay in filing this motion “vitiates
much of the force of [their] allegations of irreparable harm.” Beame v. Friends of the Earth,

434 U.S. 1310, 1313 (1977) (Marshall, J., in chambers); see Michigan v. U.S. Army Corps of

10 This interpretation retains the long-existing understanding of the terms of the Decree
and does not “substantially and obviously alter the pre-existing legal relationship of the
parties.” Jones-El, 374 F.3d at 544. As such it is not an appealable issue. See id.
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Eng'rs, 667 F.3d 765, 788 (7th Cir. 2011) (delay calls into question “how urgent the need
for equitable relief really is”).

Second, Defendants’ claims that the court’s orders impede their ability to enforce
the immigration laws, Mot. 20, are vastly overblown. They agreed to (and regulations
independently contemplate) the “burdensome” effects of documentation and training
requirements memorialized in the Decree. Add. 6-8; 8 C.F.R. §§ 287.5(c), 287.8(c)(2)(v).
And despite their protests, Defendants may still effectuate arrests —including warrantless
arrests—provided that they comply with the INA. See ECF 262 at 9. Defendants cannot
be irreparably harmed by the order to follow the law, and “the public undoubtedly has
an interest in seeing its governmental institutions follow the law.” Vitkus v. Blinken, 79
F.4th 352, 368 (4th Cir. 2023) (quotations omitted).

Nor does the November 13 order’s ruling on § 1225(b)(2) cause irreparable harm.
Again, Defendants have no cognizable interest in detention that violates federal law. See
Zepedav. INS, 753 F.2d 719, 727 (9th Cir. 1983); accord Martin-Marietta Corp. v. Bendix Corp.,
690 F.2d 558, 568 (6th Cir. 1982). And irreparable harm is intimately tied to the likelihood
of success on the merits, see Cassell v. Snyders, 990 F.3d 539, 545 (7th Cir. 2021), which
Defendants cannot establish. See supra Part LA, C.

The November 13 ATD and stay orders likewise cause no harm. The ATD-eligible
individuals are not public safety risks by Defendants” own account. Mot. 21; ECF 262 at

6. Defendants did not previously raise the prospect of irreparable injuries from use of
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ATD’s for some individuals, which “likely waiv[es]” those injuries “for purposes of
assessing the propriety of a stay pending appeal.” Praefke Auto Elec. & Battery Co., Inc. v.
Tecumseh Prods. Co., 123 F. Supp. 2d 470, 475 (E.D. Wis. 2000); cf. King v. Kramer, 763 F.3d
635, 641 (7th Cir. 2014). Regardless, there is no basis to find irreparable harm from the
interim use of ATDs for these individuals; the potential class members will remain subject
to Defendants’ custody, mitigating any flight risk. Cf. Velasco Lopez v. Decker, 978 F.3d 842,
857 (2d Cir. 2020). Indeed, ICE itself touts the success of ATDs. Add. 82.

In contrast, Defendants” violations of the Decree and any prolonged delay of
application of the district court’s orders will cause impacted class members permanent,
irreparable harm.

A stay would prolong class members’” wait for the remedy the parties bargained
for: release. Ongoing violation of individual rights “constitutes proof of an irreparable
harm, and its remedy certainly would serve the public interest.” Preston v. Thompson, 589
F.2d 300, 303 n.3 (7th Cir. 1978). Class members were arrested and are detained, with no
release in sight, in harsh conditions alongside immense pressure to forego any right they
may have to pursue lawful status in the United States. Add. 81 (citing Moreno Gonzalez v.
Noem, No. 25-cv-13323, ECF 49, Temporary Restraining Order (N.D. Ill. Nov. 5, 2025)).
Indeed, “loss of liberty” is “perhaps the best example of irreparable harm.” Matacua v.
Frank, 308 E. Supp. 3d 1019, 1025 (D. Minn. 2018). Time in civil immigration custody,

“often means loss of a job; it disrupts family life;” and it can result in permanent family
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separation. See Barker v. Wingo, 407 U.S. 514, 532-33 (1972); Velasco Lopez, 978 F.3d at 850
(The harm caused by detention “[is], on any calculus, substantial.”).

Moreover, as the district court recognized, the risk that class members face of
coercion into taking a deportation order or “voluntary” departure before the opportunity
to talk to counsel or an immigration judge, and before the court can adjudicate disputes
poses an additional harm that favors Plaintiffs. Add. 81. While prompt removal of
noncitizens with no right to remain is a government interest, there is a “public interest in
preventing [noncitizens] from being wrongfully removed.” Nken, 556 U.S. at 427. The
Government’s interest is not served in removal without process.

The Supreme Court cases the Government relies on do not help them. Mot. 19-20
(citing, e.g., Noem v. Vasquez Perdomo, 2025 WL 2585637 (U.S. Sept. 8, 2025) (Kavanaugh,
J., concurring); Noem v. National TPS Alliance, 145 S. Ct. 2728, 2729 (2025)). In Perdomo,
Justice Kavanaugh’s concurrence emphasized the brief nature of investigatory stops, not
detention with no end in sight that is at issue here. And the district court’s careful orders
avoid “judicial second-guessing” cautioned against by the Supreme Court. Perdomo, 2025
WL2585637, at *4 (Kavanaugh, J., concurring). For these reasons, the balance of equities
here counsels against a stay.

III.  Alternatively, any stay should be narrowly tailored.

Defendants’ brief obscures the four related processes at play in the district court,

which are impacted differently by Defendants” arguments: (1) the grant of Plaintiffs’
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motion to enforce, (2) the extension of the Decree, (3) the adjudication of individual
violations, and (4) the temporary placement on ATDs pending that adjudication process.
Defendants don't contest many aspects of the district court's rulings,!! and the arguments
they do make about §§ 1252(f) and 1225(b)(2) are either wholly irrelevant or raise
fundamentally different considerations as to each of these processes. If the Court grants
any stay at all, it should be narrowly tailored to at least permit the ongoing assessment of
violations and release of class members who suffered violations.
CONCLUSION
The Court should deny Defendants” emergency motion for an administrative stay
and stay pending appeal.
Respectfully submitted,

November 19, 2025 s/ Keren Zwick

Keren Zwick

Mark Fleming

Mark Feldman

Mary Georgevich

Allena Martin

NATIONAL IMMIGRANT JUSTICE CENTER
111 W. Jackson Blvd., Suite 800

Chicago, IL 60604

Tel: 312-660-1370
mfleming@immigrantjustice.org

1 For example, Defendants have not provided a basis for staying the district court’s
decision on the motion to enforce or the legal conclusions it contains. Add. 26-69. They
did not contest the court’s multiple determinations that Defendants have committed
repeated, material violations of the Decree. Add. 80. Nor did they dispute that the
Consent Decree remained in effect during the pendency of Plaintiffs” motions. Add. 35.
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