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What Is Voluntary Departure?

Voluntary departure (VD) is a way for someone to avoid an order of removal on their record by agreeing to
leave the U.S. at their own expense while meeting certain conditions.” Voluntary departure is a benefit
available to detained and non-detained individuals seeking to return to their home country. Voluntary
departure is especially useful for people who may have a legal pathway to return to the U.S., such as a
family petition. In some cases, it may be the only relief available, but in other cases, the government may
use it as leverage to convince someone to waive their rights or waive other relief when it is of little to no
help.

Both the Department of Homeland Security (DHS) (before removal proceedings) and an immigration
judge (at the beginning and conclusion of removal proceedings) have authority to grant voluntary
departure.? However, it is important to be aware that DHS's practice is to persuade or even coerce
individuals to sign stipulated orders of removal, which are NOT the same as voluntary departure.® If
someone independently leaves the U.S. without an official grant of voluntary departure, such as by
boarding a plane or walking across the border, this is self-deportation and also NOT the same as a grant
of voluntary departure.

Assessing Benefits v. Risks

Benefits of Voluntary Departure

If granted voluntary departure, a noncitizen does not receive an order of removal, which may help
preserve the ability to reenter the U.S. in the future. Removal orders are a ground of inadmissibility and a
bar to many forms of relief.# For example, a removal order plus departure from the U.S. makes someone
inadmissible for 10 years, and additional factors could result in an even longer bar.® If your client has a
family member who can petition for them, voluntary departure may permit them to apply for a visa even
after leaving the U.S. without waiting for the bar to run. That said, voluntary departure is not the only
means of avoiding the re-entry bar. In certain cases, there also may be alternative waivers or relief
available to a client during removal proceedings or even after a removal order and departure.®

In general, a removal order and voluntary departure both result in removal form the U.S. within a few
weeks or longer. Therefore, voluntary departure is most commonly used when someone does not want to
fight their case to the conclusion of removal proceedings while detained in the U.S., but they want to

TINA § 240B.

2INA § 240B(a).

3INA § 240d.

4INA § 212(a)(9)(A), (C)(i)(I).

SINA § 212(a)(9)(A).

8E.g., Form I-212, Application for Permission to Reapply for Admission; Form I-192, Application for Advance Permission to
Enter as a Nonimmigrant.
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preserve some hope for a future application (with no guarantee). However, since January 2025, the
length of time a detained individual must wait before removal is effectuated has sometimes taken longer,
and legal representatives are advised to monitor this wait period and advise their clients of the possibility
of more time in custody even after accepted voluntary departure. An advocate cannot guarantee whether
voluntary departure or fighting for relief will be faster.

Risks of Voluntary Departure

Voluntary departure waives your chance to pursue other relief in removal proceedings and waives
appeal. In addition, if counsel is uncertain the client will actually depart, be aware that failure to depart
within the set period following a grant of voluntary departure can put your client in an even worse
position with additional bars and fines, as detailed below in the section on Consequences of Failure to
Depart.

Also, if your client is from a country with infrequent deportation flights and complicated diplomatic
relations, voluntary departure may not be faster than proceeding to the merits of an application for relief.

Be aware that voluntary departure also does not forgive the accumulation of unlawful presence or other
potential bars, although a separate waiver may be available. Ultimately, voluntary departure is little
better than a removal order if your client has no other way to legally return to the U.S. and may actually
be worse if they fail to depart.

Elements of Voluntary Departure

There are two stages of immigration court proceedings during which the individual can request voluntary
departure:

Pre-Hearing Voluntary Departure

One can ask for voluntary departure before the individual/merits hearing.” Voluntary departure has fewer
restrictions at this stage. An immigration judge (1)) may grant voluntary departure up to 120 days if the
person is eligible.® At this stage the individual will qualify for voluntary departure as long as they are not:

e an aggravated felon,®

e deportable for terrorist activities, ™

e deemed to be an arriving noncitizen,™

e apersonwho was granted VD previously and has been found to be inadmissible under INA §
212(a)(6)(A) for entry without inspection.

By asking the immigration judge for voluntary departure at this stage, the individual cannot go forward
with any other defense to deportation and must be able to:

7INA § 240B(a).

8INA § 240B(a)(2)(A).

9 INA 88 240B(a)(1), 237(a)(2)(A)iii).

T0INA §§ 240B(a)(1), 237(a)(4)(B). Note that the regulations list a broader set of security concerns not authorized in the INA and
as such ultra vires. See 8 CFR §1240.26(b).

"INA § 240B(a)(4).

2INA § 240B(c).

immigrantjustice.org October 20, 2025 | PAGE 2



Voluntary Departure: Quick-Start Guide

e waive or withdraw all other requests for relief,

e concede removability,™

e agree to give up their appeal rights,'®

e postabond if required by the judge,'®

e presenttheir passport/other travel documents,’’

e depart at their own expense,'®

e meet any other conditions to ensure timely departure,'® including detention,? and
e merit a favorable exercise of discretion.?

Note that many judges require that the noncitizen submit proof that they have purchased a plane ticket
to establish that they can depart at their own expense, although this requirement is not specified in the
statute. Given that ICE frequently does not permit people in detention to leave on the ticket they
purchased and often removes them on a regular deportation flight regardless of whether they have a
ticket, counsel may wish to argue that requiring purchase of a ticket is wasteful and unnecessary.

Pre-hearing Voluntary Departure by DHS

DHS may also grant prehearing voluntary departure.?? Only certain DHS officials may grant voluntary
departure.? Eligibility and restrictions for pre-hearing voluntary departure with DHS are the same as
those outlined above for IJ pre-hearing voluntary departure.?* Ensure any agreement is for voluntary
departure and not a stipulated order of removal.

Withdrawal of the Application for Admission

Arriving noncitizens are ineligible for pre-hearing voluntary departure but can request to withdraw their
application for admission.?® A withdrawal of the application for admission serves a similar purpose in
that the individual will avoid an order of removal.

An immigration judge may permit someone that was deemed to be an arriving noncitizen to withdraw an
application for admission if the individual can demonstrate that they intend to and are able to
immediately depart the U.S. In addition, the individual must demonstrate to the immigration judge that
granting a withdrawal of the application for admission “would be in the interest of justice”.?®

138 CFR 1240.26(b)(i)(B).

148 CFR 1240.26(b)(i)(C).

158 CFR 1240.26(b)(i)(D).

16 |NA § 240B(a)(3).

178 CFR § 1240.26(b)(3)(i).

18 |NA § 240B(a)(1)

19 |NA § 240B(a)(3)

20 Matter of M-A-S-, 24 1& N Dec. 762, 767 (BIA 2009).

21 Matter of Arguelles, 22 I&N Dec. 811, 816-17 (BIA 1999).
22 |NA § 240B(a).

238 CFR § 240.25(a).

24 |NA § 240B(d).

25 Compare INA 8§ 235(a)(4), with INA 8§ 240B(a)(4).

26 Matter of Gutierrez, 19 I&N Dec. 562, 565 (BIA 1988). 8 CFR § 1240.1(d).
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Post-Conclusion Voluntary Departure

The individual may also ask for voluntary departure at the end of the individual, or merits, hearing, even
after the immigration judge has denied all other relief.?” Voluntary departure is harder to obtain at this
stage. An lJ is limited to a grant of VD of no more than 60 days. To be eligible for voluntary departure at
the end of court proceedings, the individual must show that they?®:

e have been physically present in the U.S. for 1 year? before the issuance of the Notice to Appear,*
e are a person of good moral character for the last 5 years,*

e have not been convicted of an aggravated felony,*?

e are not deportable for terrorist activities or other security threats,*

e arein possession of a valid passport or travel document,3*

e must pay a bond of no less than $500 posted within 5 days of the order,®

e can establish by clear and convincing evidence the means to depart,®

e can depart at their own expense,?®

e can abide by any other conditions to ensure timely departure,*® including detention,* and

e merit a favorable exercise of discretion.*°

Although post-conclusion VD requires establishing “means” to depart, the regulations state “evidence of
the means to depart shall include in all cases presentation by the noncitizen of a passport or other travel
documentation.”*' Nevertheless, many judges interpret this to be a reference to financial means,
separate from the general requirement that VD be at their own expense. Similar to the discussion of pre-
hearing VD, this often results in the judge requiring proof that a plane ticket has been purchased.

Life of a Detained Case

The initial hearing(s) once removal proceedings have commenced before an immigration court will be a
master calendar hearing(s). Voluntary departure can be requested at the initial hearing and up to 30-
days after the master calendar hearing when the case is scheduled for a merits hearing.*? This would be
pre-hearing voluntary departure. If the government attorney opposes the request for voluntary

27INA § 240B(b).

2 |INA § 240B(b).

2 Note that defective NTAs with no date and time do not stop the 1-year clock.
S0INA § 240B(b)(1)(A).

51 INA § 240B(b)(1)(B).

32INA § 240B(b)(1)(C).

331d. Unlike pre-hearing VD, the statute does contain broader security concerns.
348 CFR § 1240.26(c)(2).

% 8 CFR § 1240.26(c)(3)(i), (4).

% INA § 240B(b)(1)(D).

S7INA § 240B(b)(1).

% 8 CFR § 1240.26(c)(3).

3 Matter of M-A-S-, 24 I1& N Dec. 762, 767 (BIA 2009).

40 Matter of Arguelles, 22 I&N Dec. 811, 816-17 (BIA 1999).

“1INA § 240B(b)(1)(D).

428 CFR § 1240.26(b)(ii).
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departure, the judge may allow for brief argument on the issue. Testimony or evidence can be presented
in support of the individual’s request for voluntary departure that includes;

e Immigration history,

e Criminalrecords demonstrating eligibility,

e Length oftimeinthe U.S,,

e Tiestothe U.S.,

e Family members who hold legal status in the U.S.,
e Humanitarian factors, and

e Letters of support.

The immigration judge will consider the evidence put forward and make a decision on the request for
voluntary departure.

If the request for voluntary departure is made after the window for pre-hearing VD, this is post-
conclusion voluntary departure, which has the higher threshold previously mentioned.

Consequences for Failure to Depart

If the individual is granted voluntary departure but fails to leave by the required date despite DHS’s
requests that the individual do so, the grant of voluntary departure automatically converts into a removal
or deportation order. In addition, if they failed to post the required bond for post-conclusion voluntary
departure, the order will convert into a removal order, although this can be avoided by meeting additional
conditions.** VD also converts to a removal order if the noncitizen files a petition for review or motion to
reopen or reconsider during the departure period, but the consequences for failure to depart do not
apply in this scenario.*

After failure to depart, the noncitizen will face additional bars if they try to re-enter the U.S. or try to apply
for an immigration benefit in the future. Failure to depart bars adjustment of status, cancellation of
removal, change of nonimmigrant classification, voluntary departure, and registry for a 10-year period.*

There are also penalties for failure to depart that include a fine between $1,000 to $5,000 and an
additional civil penalty of $3,000.4¢

Unfortunately, if the individual is granted voluntary departure while they are in DHS custody, they will not
be able to leave custody prior to their departure but will instead be flown to their designated country
directly from custody. Given that the noncitizen does not have control over when DHS allows them to
depart, it is important to note that DHS can grant extensions of the departure period up to 120 days for
pre-hearing VD and 60 days for VD at the conclusion of proceedings.*’ There also is an exception to the
bar for failure to depart, if the noncitizen was unaware of physically unable to depart, although it should
be noted that this is not the same as an extension of the departure period itself.*®

438 C.F.R. § 1240.26(c)(4).

44 8 C.F.R. § 1240.26(b)(1)(iii), (c)(3)(iii), (€)(1).

45 |NA § 240B(d)(1)(B).

4 |NA § 240B(d)(1)(A); 8 CFR § 1240.26(i).

“7INA§ 240B(a)(2)(A), (b)(2).

48 See Matter of Zmijewska, 24 I&N Dec. 87, 93-95 (BIA 2007).
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Additional Considerations

Does the client have a passport or acceptable travel document?

If the person is charged as an arriving noncitizen, can counsel oppose that designation or can they
withdraw the application for admission in the alternative, as discussed above?

Keep in mind removal still may take several weeks and the judge may require continued detention
as a condition of VD.

A grant of VD does not cure the 3- and 10-year unlawful presence bars.*® In practice, this means
that anyone with one year or more of unlawful presence will be subject to a 10-year bar even
though they do not get a removal order. Therefore, for such people, voluntary departure is of
limited benefit, except that it will prevent criminal liability under 8 U.S.C. § 1326 for illegal re-entry
if they ever attempt to re-enter unlawfully.

It’s a trap! Be aware that sometimes DHS or an ) will offer VD as a way to get someone to waive
their rights and avoid a full merits hearing on more meaningful relief. Only accept VD if that is what
the client wants, there are no better options, and they will be able to meet the terms of departure.

DHS holds the authority to extend VD but is subject to a limit of 60 days for post-conclusion VD
and 120 days for pre-hearing VD.*° In addition, if the failure to depart was not voluntary because
the noncitizen did not know or was physically unable to depart, there is an exception to the bars
triggered by failure to depart.®

Part of representation in a VD case may be advocacy with ICE to ensure the client does not remain
in detention longer than necessary.

Trainings & Resources

Additional guides, examples, and resources

NIJC : Pros Se Manual for Immigrants in Detention

Immigration Court: Voluntary Departure Self-Help Guide

Florence Immigrant & Refugee Rights Project Pro Se Voluntary Departure Guide

American Immigration Counsel: Voluntary Departure: When the Consequences of Failing to
Depart Should and Should Not Apply

Examples Attached
o Appendix 1: Sample Motion for Voluntary Departure
o Appendix 2: Sample Motion for Voluntary Departure, or in the Alternative, Withdrawal of
Application for Admission
o Appendix 3: Sample Motion for Withdrawal of Application for Admission

4 INA §212(a)(9)(B).
S0 INA 8§ 240B(a)(2)(A), (b)(2).
51 See Matter of Zmijewska, 24 I&N Dec. 87 (BIA 2007).
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https://immigrantjustice.org/for-immigrants/know-your-rights/pro-se-manual-for-immigrants-in-detention/
https://www.justice.gov/eoir/page/file/1480811/dl
https://firrp.org/wp-content/uploads/2022/09/Voluntary-Departure-Guide-2013.pdf
https://www.americanimmigrationcouncil.org/wp-content/uploads/2025/01/voluntary_departure_when_the_consequences_of_failing_to_depart_should_and_should_not_apply.pdf
https://www.americanimmigrationcouncil.org/wp-content/uploads/2025/01/voluntary_departure_when_the_consequences_of_failing_to_depart_should_and_should_not_apply.pdf
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Evidence Checklist

Letters of support
Copy of passport
Copy of marriage certificate
Copy of birth certificates
Immigration records
Evidence of ability to depart at their own expense
[0 Financial records - bank statements and tax forms
O Proof of plane ticket — required by some lJs, but not the INA and you may wish to contest
Evidence showing good moral character (post-conclusion VD) and that they merit a favorable
exercise of discretion (all forms of VD)
Criminal records
Certificates from rehabilitation programs
Educational or training records — of the individual or their close relatives
Medical records
Photos of family
Any other relevant evidence

a OOo0O0O0OnO

OO0O00O0O0O
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DETAINED
The Immigration Project
PO Box 1503
Bloomington, IL 61702

U.S. DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
OFFICE OF THE IMMIGRATION JUDGE
CHICAGO, ILLINOIS

In the Matter of:

Resiondent:

IN REMOVAL PROCEEDINGS
DETAINED

Fite Nos: NN

Nt N N N N N N '

Immigration Judge Samuel B. Cole Next Hearing: October 8, 2024 - 9:00AM

RESPONDENT’S MOTION FOR VOLUNTARY DEPARTURE



U.S. DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
OFFICE OF THE IMMIGRATION JUDGE

CHICAGO, ILLINOIS
In the Matter of: )
)
Respondent: )
e ) File Nos.: [
)
)
IN REMOVAL PROCEEDINGS )
DETAINED )
)

RESPONDENT’S MOTION FOR VOLUNTARY DEPARTURE

Responcdent, | (-crcinor . o1

undersigned counsel respectfully requests this Court to grant him Voluntary Departure pursuant
to INA § 240B(a). In support of this Motion Respondent states as follows:

1. INA § 240B(a) expressly authorizes the Attorney General to permit an individual
voluntarily to depart the United States prior to the conclusion of their proceedings.

2. Mr_ is not subject to any of the bars for Voluntary Departure as established
by INA § 240B(a). He is not deportable under INA § 237(a)(2)(A)(iii) or 237(a)(4). He is
moreover able and willing to depart the United States, and agrees to waive appeal if
voluntary departure is granted.

3. Additionally, Mr. _ merits a grant of voluntary departure in the exercise of
discretion. Mr. _’s family, namely, his spouse and three daughters, are

residing in the United States. Mr_ is a primary provider for them. His three

daughters are _ years old. Mr. _ maintains a good relationship



with his daughters and spouse. Prior to his detention, he used to spend all the time outside
of his work with his younges- daughter, who 1s not attending school yet. Since
Mr. _ 1s missing a leg, his two eldest daughters were helping him regularly
in an auto repair shop, where Ml_ used to work as a mechanic. Ml-
- also maintains a good relationship with his employer and his colleagues, and has

proved himself to be a hardworking and reliable worker.

4. Mr. _ sole negative factor is his 3 arrests in _
respectively. To Mr. _'s best knowledge, u- he was arrested and
convicted of Criminal Trespass in _ In 2019, he was arrested and
convicted of a traffic violation in_. In_ he was arrested 1n
_. At the time of the arrest, he was in his car parked on the

shoulder. The police officers informed Mr. _ that they were arresting him
because he was intoxicated. Then, Ml_ was taken into ICE custody. These

arrests do not make Mr. _ meligible for voluntary departure.

WHEREFORE, Respondent respectfully moves the court to grant his request for
Voluntary Departure.

Respectfully Submutted,

EOIR number:

Staff Attorney

The Immigration Project
PO Box 1503
Bloomington, IL 61702

Attorney for the Respondent



U.S. DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
OFFICE OF THE IMMIGRATION JUDGE
CHICAGO, ILLINOIS

ORDER OF THE IMMIGRATION JUDGE

Upon consideration of the Respondent’s Motion for Voluntary Departure it is HEREBY
ORDERED that the motion be [] GRANTED [ | DENIED because:

[ ] DHS does not oppose the motion.

[ ] The Respondent does not oppose the motion.

[ ] A response to the motion has not been filed.

[ ] Good cause has been established for the motion.

[ ] The court agrees with the reasons stated in the opposition to the motion.
[ ] The motion is untimely.

[ ] Other:
Deadlines:

[ ] The application(s) for relief must be filed by
[ ] The Respondent must comply with DHS biometrics instructions by
[ ] No deadlines apply in this case.

Date Judge Samuel B. Cole
Immigration Judge

Certificate of Service

This document was served by: [ ] Mail [ ] Personal Service
To: [ ] Alien [ JAlien c/o Custodial Officer [ JAlien’s Atty/Rep  [] DHS
Date: By: Court Staff




PROOF OF SERVICE

On October 4, 2024, I_ electronically filed the foregoing Respondent’s Motion for
Voluntary Departure and Proposed Order of the Immigration Judge and any attached pages, and
the opposing party is participating in ECAS.

Respectfully Submitted,

EOIR number: E

Staff Attorney

The Immigration Project
PO Box 1503
Bloomington, IL 61702

Attorney for the Respondent



Appendix 2:

Sample Motion for
Voluntary Departure, or in
the Alternative, Withdrawal of
Application for Admission



_, pro bono counsel DETAINED

National Immigrant Justice Center
111 W Jackson Blvd, Suite 800
Chicago, IL 60604

National Immigrant Justice Center
111 W Jackson Blvd, Suite 800
Chicago, IL 60604

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
IMMIGRATION COURT
CLEVELAND, OHIO

In the Matter of Detained
In Removal Proceedings Immigration Judge Drucker
Immigration Judge Drucker Next Hearing: August 7, 2025

RESPONDENT’S MOTION FOR VOLUNTARY DEPARTURE



UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW

IMMIGRATION COURT
CLEVELAND, OHIO
In the Matter of Detained
In Removal Proceedings Immigration Judge Drucker

RESPONDENT’S MOTION FOR VOLUNTARY DEPARTURE

Respondent, _, by and through undersigned counsel, _
_ of the National Immigrant Justice Center, hereby moves the

Immigration Court to grant her request for Voluntary Departure. Undersigned counsel is an
attorney at the National Immigrant Justice Center (“NIJC”), a nonprofit organization in Chicago,
[1linois, that serves low-income immigrants.

Respondent is a 28-year-old national of - She entered the United States without
inspection three years ago and never had any encounter with CBP. During that time, she has
worked continuously and applied for lawful immigration status. She is detained at Grayson
Detention Center in -, Kentucky.

L. Ms. _ is Eligible for Voluntary Departure.
INA § 240B(a) expressly authorizes the Attorney General to permit a noncitizen
voluntarily to depart the United States prior to the conclusion of their proceedings. Ms. -

- 1s not subject to any of the bars for Voluntary Departure as established by INA §



240B(a). She is moreover able and willing to depart the United States, and agrees to waive
appeal if voluntary departure is granted.
I1. Ms_ Merits Voluntary Departure.

Ms. _ merits voluntary departure in an exercise of discretion. She came to the
United States after enduring extreme harm in- including the kidnapping and
disappearance of her infant child. She was later faced extortion and arbitrary detention from the
_ government. Moreover, she fears future harm in- as a LGBT woman. She
is seeking Voluntary Departure only because of the profound difficulties she has had in
immigration detention and inability to support her two young children while detained. She hopes
to be able to travel to - after her departure in order to reunite with family there in safety.

Ms. _ made every effort to comply with all immigration requirements. She
applied for and received Temporary Protected Status (TPS). Tab A. She also paid someone to
apply for asylum. She believed that person was an attorney, but it seems that person accepted her
retainer but never filed an application on Ms. _’s behalf.

Ms. _ maintained steady employment during her time in the United States.
Most recently, she was working in a factory. She had employment authorization via her TPS
status allowing her to work.

Ms. _ has a very limited criminal record comprising one simple possession and
one pending charge for the alleged abetting of taking $40 worth of groceries. She received
pretrial diversion program for the simple marijuana possession. Tab D. According to the
probable cause affidavit filed in her case for the pending theft charge, the person with her was
not scanning all groceries in the self-checkout line. The total value of the groceries was less than

$40. Tab C. Though they allegedly gave false names, Ms. _ corrected the record and



apologized profusely. Moreover, Ms. _ has not had the opportunity to confront those
charges before the criminal court to present her defense.

Finally, DHS previously contacted Respondent’s counsel for a joint motion for Voluntary
Departure suggesting they found she merited Voluntary Departure themselves.

11 In the Alternative, Should the Court Find that Ms. [ ] Is Detained
under INA § 235, She Requests that She Be Permitted to Withdraw Her
Application for Admission.

The Respondent maintains that she is inadmissible only under INA § 212(a)(6) and
therefore remains eligible for Voluntary Departure. However, counsel understands that DHS has
argued that those who entered without inspection are detained under INA § 235 and are therefore
ineligible for bond. If the Court agrees with that position and finds she is not eligible for
Voluntary Departure, Ms. _ would request to simply withdraw her application for
admission. .

An Immigration Judge may permit an applicant to withdraw her application for admission
at any time during proceedings if the applicant demonstrates that she intends and is able to
immediately depart the United States. See INA § 235(a)(4); 8 C.F.R. § 1235.4. Withdrawing an
application for admission does not require possession of a passport. In addition, an applicant
seeking to withdraw his application for admission to the United States must demonstrate that
“factors directly relating to the issue of his admissibility indicate that granting withdrawal would
be in the interest of justice (i.e., that justice would be ill served if an order of exclusion was
entered).” See Matter of Gutierrez, 19 1&N Dec. 562, 565 (BIA 1988) (emphasis in original). In
this case, Respondent has both the intent and means to depart immediately from the United
States, and justice would best be served by permitting withdrawal for all the reasons stated

above. See Matter of Gutierrez, 19 1I&N Dec. 562, 564-65 (BIA 1988).



WHEREFORE, Respondent respectfully moves the Court to grant her request for a

Voluntary Departure, and in the alternative, withdraw her application for admission.

Dated: August 5, 2025 Respectfully submitted,

National Immigrant Justice Center
111 W Jackson Blvd, Suite 800
Chicago, IL 60604

Tel.:

National Immigrant Justice Center
111 W Jackson Blvd, Suite 800

Chicago, IL 60604
Tel.:




CERTIFICATE OF SERVICE

I, _, hereby certify that on August 5, 2025, I served a true and correct copy of the
foregoing Motion for Voluntary Departure via ECAS.

National Immigrant Justice Center
111 W Jackson Blvd, Suite 800
Chicago, Illinois 60604

Tel:
Fax:




Appendix 3:
Sample Motion for
Withdrawal of Application for
Admission



Qualified Representative DETAINED
National Immigrant Justice Center
224 S Michigan Avenue, Suite 600
Chicago, IL 60604

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
IMMIGRATION COURT
CHICAGO, ILLINOIS

In the Matter of: ) DETAINED
)

[CLIENT] ) AXXX-XXX-XXX
)

In Asylum-Only Proceedings (Detained) ) Hon. Immigration Judge DeAngelis
)

Immigration Judge Kathryn DeAngelis Next Hearing: DATE, 2019

RESPONDENT’S UNOPPOSED MOTION TO WITHDRAW APPLICATIONS
FOR ASYLUM AND ADMISSION



UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW

IMMIGRATION COURT
CHICAGO, ILLINOIS
In the Matter of: 3 DETAINED
[CLIENT] i AXXX-XXX-XXX
In Asylum-Only Proceedings 3 Hon. Immigration Judge DeAngelis
)

UNOPPOSED MOTION TO WITHDRAW APPLICATIONS FOR
ASYLUM AND ADMISSION

Respondent, through undersigned counsel, seeks to withdraw his applications for
asylum and admission to the United States. Respondent is currently detained by the
Department of Homeland Security (DHS), which does not oppose this motion to
withdraw his applications for asylum and admission to the United States.

Respondent requested his desire to apply for asylum during his airport interview
on [DATE], 2019. See Record of Sworn Statement in Administrative Proceedings.
However, Respondent has not submitted an application for asylum, and now seeks to
withdraw any previously-expressed intent to apply for asylum. Accordingly, Respondent
requests that the Immigration Judge grant his request to withdraw his application for
asylum. See 8 C.F.R. § 1208.2(c)(1)(ii1) (stating that Visa Waiver Program applicants
seeking asylum are eligible for asylum-only proceedings); see also 8 C.F.R. § 103.2(b)(6)
(stating that an applicant may withdraw his application at any time until a decision is

issued).



Respondent also seeks to withdraw his application for admission to the United
States. An Immigration Judge may permit an applicant to withdraw his application for
admission at any time during proceedings if the applicant demonstrates that he intends
and is able to immediately depart the United States. See INA § 235(a)(4); 8 C.F.R.

§ 1235.4. In addition, an applicant seeking to withdraw his application for admission to
the United States must demonstrate that “factors directly relating to the issue of his
admissibility indicate that granting withdrawal would be in the interest of justice (i.e.,
that justice would be ill served if an order of exclusion was entered).” See Matter of
Gutierrez, 19 I&N Dec. 562, 565 (BIA 1988) (emphasis in original).

In this case, Respondent has both the intent and means to depart immediately
from the United States, and justice would best be served by permitting withdrawal. See
Matter of Gutierrez, 19 I&N Dec. 562, 564-65 (BIA 1988). Specifically, Respondent has
indicated to counsel that he both intends and has sufficient means to depart immediately
from the United States. Alternatively, Respondent’s family members in Japan have
indicated that they are also willing to pay for Respondent’s immediate departure from the
United States.

In addition, humanitarian considerations weigh significantly towards allowing
Respondent to withdraw his request for admission in this case. Specifically, Respondent
has been diagnosed with schizophrenia, and has been detained in DHS custody since he
arrived in the United States on [DATE], 2019. See Forensic Competency Evaluation;
Notice of Referral to Immigration Judge. Respondent also has no prior immigration
violations or previous findings of inadmissibility, and he came to the United States via

the Visa Waiver Program.



Thus, because Respondent has both the intent and means to depart immediately
from the United States and because justice would best be served by permitting
withdrawal, Respondent is eligible for and merits a discretionary grant of his request to
withdraw his application for admission to the United States. See INA § 235(a)(4);

8 C.F.R. § 1235.4; Matter of Gutierrez, 19 I&N Dec. at 564-65.
WHEREFORE, Respondent respectfully moves the Court to grant his unopposed

request to withdraw his applications for asylum and admission to the United States.

October 30, 2019 Respectfully Submitted,

Qualified Representative
National Immigrant Justice Center
224 South Michigan Avenue, Suite 600

Chicago, Illinois 60604
Tel.:
Fax
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UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW

IMMIGRATION COURT
CHICAGO, ILLINOIS
In the Matter of: 3 DETAINED
[CLIENT] i AXXX-XXX-XXX
In Asylum-Only Proceedings 3 Hon. Immigration Judge DeAngelis
)

ORDER OF THE IMMIGRATION JUDGE

Upon consideration of the Motion to Withdraw Applications for Asylum and Admission, it is HEREBY
ORDERED that the motion be

[l GRANTED [ DENIED because:

DHS does not oppose the motion.

The respondent does not oppose the motion.

A response to the motion has not been filed with the court.

Good cause has been established for the motion.

The court agrees with the reasons stated in the opposition to the motion.
The motion is untimely per
Other:

Oooooodgo

Date Hon. Kathryn DeAngelis
Immigration Judge

Certificate of Service
This document was served by: [ ] Mail [ ] Personal Service
To: [] Alien [] Alien c/o Custodial Officer [ ] Alien’s Atty/Rep [ ] DHS
Date: By: Court Staff




	What Is Voluntary Departure?
	Voluntary departure (VD) is a way for someone to avoid an order of removal on their record by agreeing to leave the U.S. at their own expense while meeting certain conditions.0F  Voluntary departure is a benefit available to detained and non-detained ...
	Both the Department of Homeland Security (DHS) (before removal proceedings) and an immigration judge (at the beginning and conclusion of removal proceedings) have authority to grant voluntary departure.1F  However, it is important to be aware that DHS...
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	If granted voluntary departure, a noncitizen does not receive an order of removal, which may help preserve the ability to reenter the U.S. in the future. Removal orders are a ground of inadmissibility and a bar to many forms of relief.3F  For example,...
	In general, a removal order and voluntary departure both result in removal form the U.S. within a few weeks or longer. Therefore, voluntary departure is most commonly used when someone does not want to fight their case to the conclusion of removal pro...
	Risks of Voluntary Departure
	Voluntary departure waives your chance to pursue other relief in removal proceedings and waives appeal. In addition, if counsel is uncertain the client will actually depart, be aware that failure to depart within the set period following a grant of vo...
	Also, if your client is from a country with infrequent deportation flights and complicated diplomatic relations, voluntary departure may not be faster than proceeding to the merits of an application for relief.
	Be aware that voluntary departure also does not forgive the accumulation of unlawful presence or other potential bars, although a separate waiver may be available. Ultimately, voluntary departure is little better than a removal order if your client ha...
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	There are two stages of immigration court proceedings during which the individual can request voluntary departure:
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	 an aggravated felon,8F
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	 agree to give up their appeal rights,14F
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	 depart at their own expense,17F
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	 merit a favorable exercise of discretion.20F

	Note that many judges require that the noncitizen submit proof that they have purchased a plane ticket to establish that they can depart at their own expense, although this requirement is not specified in the statute. Given that ICE frequently does no...
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	Withdrawal of the Application for Admission
	Post-Conclusion Voluntary Departure
	The individual may also ask for voluntary departure at the end of the individual, or merits, hearing, even after the immigration judge has denied all other relief.26F   Voluntary departure is harder to obtain at this stage. An IJ is limited to a grant...
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	 are a person of good moral character for the last 5 years,30F
	 have not been convicted of an aggravated felony,31F
	 are not deportable for terrorist activities or other security threats,32F
	 are in possession of a valid passport or travel document,33F
	 must pay a bond of no less than $500 posted within 5 days of the order,34F

	 can establish by clear and convincing evidence the means to depart,35F
	 can depart at their own expense,36F
	 can abide by any other conditions to ensure timely departure,37F  including detention,38F  and
	 merit a favorable exercise of discretion.39F
	Although post-conclusion VD requires establishing “means” to depart, the regulations state “evidence of the means to depart shall include in all cases presentation by the noncitizen of a passport or other travel documentation.”40F  Nevertheless, many ...
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	After failure to depart, the noncitizen will face additional bars if they try to re-enter the U.S. or try to apply for an immigration benefit in the future.  Failure to depart bars adjustment of status, cancellation of removal, change of nonimmigrant ...
	There are also penalties for failure to depart that include a fine between $1,000 to $5,000 and an additional civil penalty of $3,000.45F
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