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Overview

Some detained immigrants may be released while proceedings remain pending. DHS makes an initial
custody determination. If DHS refuses bond or sets it too high to pay, you may request that the
Immigration Judge schedule a bond (redetermination) hearing. The immigration judge will determine
bond based on whether the individual poses a danger to the community or is a flight risk. Factors in
setting bond include: (1) Whether the individual has a fixed address in the United States; (2) length of
residence in the United States; (3) family ties in the United States; (4) employment history; (5) record
of appearance in court; (6) criminalrecord; (7) history of immigration violations; (8) any attempts to flee
prosecution; and (9) manner of entry to the United States.

The following groups are not eligible for bond and face mandatory detention:

e The law has been rapidly shifting back and forth regarding who is subject to mandatory
detention. Make sure to check for the latest updates in the jurisdiction of the detention center.

e Applicants for admission. Until recently, this was limited to applicants for admission at a port
of entry, but the government has sought to also apply it to anyone who enters the United States
without inspection. As of September 2026, there is a circuit split regarding people who enter
without inspection and their eligibility for bond. Much of this is being fought out through habeas
petitions before district courts because most immigration judges will deny jurisdiction unless
explicitly ordered to hold a bond hearing by the habeas decision. Also, because lJs increasingly
are denying even the most straightforward bond requests, the best practice now is to askin the
habeas petition for the person to be ordered released directly without a bond hearing.

o Negative Decisions

= BIA: Matter of Yajure Hurtado, 29 I&N Dec. 216 (BIA 2025): People who enter
without inspection are subject to mandatory detention.

= Fifth Circuit: Buenrostro-Mendez v. Bondi, 166 F.4th 494 (5th Cir. 2026).

= Pending en banc rehearing in positive case: Rodriguez v. Ortega, 181 F.4th
608 (5th Cir. 2026).

= Eighth Circuit: Avila v. Bondi, 170 F.4th 1128 (8th Cir. 2026).
o Positive Decisions

» First Circuit: Guerrero Orellana v. Moniz, Nos. 25-2152, 26-1094 (1st Cir. Aug. 13,
2026).

» Second Circuit: Barbosa da Cunhav. Freden, 175 F.4th 61 (2d Cir. 2026).

= Third Circuit: Buele Morocho v. Warden Philadelphia FDC, Nos. 26-1150, 26-
1454 (3d Cir. Aug. 28, 2026).
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* Fourth Circuit: Lopez Garcia v. Guadian, Nos. 25-7044, 25-7050 (4th Cir. Sept.
10, 2026).

= Sixth Circuit: Lopez-Campos v. Raycraft, 175 F.4th 713 (6th Cir. 2026).

= Seventh Circuit: Cirrus Rojas v. Olson, 183 F.4th 909 (7th Cir. 2026).

= Ninth Circuit: Rodriguez Vazquez v. Bostock, 183 F.4th 1160 (9th Cir. 2026).
= Tenth Circuit: Santillan Quiroz v. Mullin, 180 F.4th 1226 (10th Cir. 2026).

= Eleventh Circuit: Hernandez Alvarez v. Warden et. al, 175 F.4th 1258 (11th Cir.
2026).

o Noncitizens with certain convictions:

o Inadmissible under INA § 212(a)(2) (crimes involving moral turpitude (CIMT) and drug
offenses) and not eligible for the petty offense exception.

o Deportable under INA § 237(a)(2)(A)(ii), (A)(iii), (B), (C), or (D) (aggravated felonies, drug
offenses, firearms offenses, espionage, 2 CIMTs).

o The Laken Riley Act (LRA) of 2025 expanded mandatory detention to include noncitizens
who are inadmissible under INA 88 212(a)(6)(A), 212(a)(6)(C), or 212(a)(7) and who have
been charged with, arrested for, convicted of, or admitted committing offenses involving
burglary, theft, larceny, shoplifting, assault of a law enforcement officer, or any crime
resulting in death or serious bodily injury. It does not require a conviction, although
advocates should object to the LRA applying for offenses where arrests/charges were
resolved via dismissal, failure to prosecute, or a finding of not guilty.

e Noncitizens with prior removal orders: Bond is not available to people previously ordered
removed and subject to reinstatement of their prior order.

e Noncitizens who entered under the Visa Waiver Program: Entry under the visa waiver
program waives many rights, including the right to a bond hearing before an immigration court.

e Rarer exceptions for security grounds, exclusion proceedings and the Panama Canal Zone.

e Important: Even with broadening definitions for mandatory detention, this does not cover
everyone! For example, visa overstays may still qualify for bond. That said, we increasingly see
IJs deny bond even in straightforward cases by claiming danger or flight risk where there is no
sign of either. This does not necessarily mean you should not try for bond but be realistic when
setting expectations with your client. You also may wish to pursue a habeas petition seeking
direct relief (rather than an order for a bond hearing) based on the lack of meaningful bond
hearings in immigration court.

Life of a Bond Case in Detained Removal Proceedings

e Sign aretainer and other case documents. Be realistic with client, never promise a win.

e Gather criminal records. Discuss arrest record with client in depth and make it clear you need
info on any contact with police, anytime they were fingerprinted, anytime they went to the police
station, anytime they were ticketed, even if they were innocent, even if it was minor. Start with
general state database searches for anywhere they lived or remember an incident. Review the
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criminal records contacts list, but every jurisdiction is different. Start with any published
records request procedures and then try contacting the police, court clerks, prior attorneys,
public defenders, and prosecutors.

Determine if the client is subject to mandatory detention.

Gather evidence from the checklist. Cases will not have all categories of evidence, relevance
may vary.

Consider finding a sponsor: Someone who can write a letter of support and/or other
documentation that they can provide housing and financial support if the person is released.

Consider filing applications for relief in removal proceedings prior to filing a bond motion. See
Matter of A-L-S-, 29 I&N Dec. 794 (BIA 2026) (unfiled relief does not diminish flight risk).

Draft orrequest arelease plan, especially if history of substance abuse or mental health issues.

Reach out to family, friends, organizations, victims, who could draft a letter of support or help
pay bond.

Draft and file a bond memo.

Draft a bond hearing plan for your own purposes, including estimate of what client can pay.
Prepare client for testimony (rare), discuss whether pleading the 5th on open criminal matters.
Discuss what client wants if bond is denied. Other relief, voluntary departure, removal.

Review how to pay bond (bond funds) and how to get bond refund after the conclusion.

Special Notes

Bond proceedings and removal proceedings are separate. Even though bond hearings often
occur at the same time as master calendar hearings, evidence introduced in a bond hearing is
not part of the record of proceedings for removal and must be re-filed if relevant.

If the client has a criminal record, evidence should address: Client takes responsibility, client
has learned and taken steps to prevent future problems, client has a support network, client
has attended rehabilitation programs, other evidence of rehabilitation, mitigating
circumstances (be careful to avoid this sounding like a denial of responsibility).

Many lJs require police reports or additional criminal records but consider contesting their
reliability and carefully decide how much information to submit beyond the certificate of
disposition, if any.
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https://immigrantjustice.org/for-attorneys/resources/list-of-criminal-records-databases/
https://immigrantjustice.org/for-attorneys/resources/planning-templates-for-master-calendar-bond-merits-hearings/
https://www.ice.gov/detain/detention-management/bonds
https://drive.google.com/drive/folders/1O133donX4S7V_C-_cVzE9sVp7DfzzMMX?usp=sharing
https://www.cliniclegal.org/resources/enforcement-and-detention/factsheet-right-reclaim-your-immigration-bond-money

Client’s Name:
BOND CHECKLIST
This is for reference. Documents listed may be optional, dependent on IJ preferences or not
relevant to your case. Talk to your supervisor and colleagues about specifics for your case.

Forms and other Documents

 Retainer W EOIR-28 U1 G-28 [ Medicalrelease
O FOIA Requests — agencies: A Crim Records Search - jurisdictions:
O Bond Memo

Supporting Evidence

Have Need N/A
Client’s Affidavit Q Q |
Certificate(s) of Disposition a a |
Criminal Complaint a a d
Additional Crim Records as Needed (do notvolunteerthem [ Q Q
unless helpful): Court files, plea minutes, orders of
protection
Evidence of Rehabilitation - - -
Release Plan by Social Worker/Coordinator a a a
Client’s Passport or ID a a d
Client’s Birth Certificate Q Q |
Proof of USC/LPR family a a d
Evidence of long residence in USA a a |
Letter of Support from Sponsor (especially if recent arrival) [ a a
e Proof of sponsor’s employment a (| (|
® Sponsor’s last tax return a a a
e Proof of residence (utility bills) where clientwilllive QO Qa Qa
e Proof LPRor USC Q a |
Letters of Support from Friends and Family + ID: How they Q Q Q

know the client, specific anecdotes showing how client



helps them/family/community, description of ways they
will act as support network, mitigating circumstances.

Letter of Support from Employer/Proof of Employment

Letters of Support from Community (School, Church,
Charity)

Certificates/Diplomas/Certifications/Awards

Medical Records/Letter of Support from doctor or
psychiatrist documenting mitigating condition or need for
release

Family Photos

Evidence of Eligibility for Immigration Relief

Other:
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