
As the Department of Homeland Security (DHS) expands im-

migration enforcement programs that sweep up and detain

thousands of people, the U.S. government has failed to pro-

vide the necessary resources to ensure due process in the

courts that will ultimately decide immigrants’ fates. DHS or-

dered more than 213,000 people to appear in immigration

court in FY 2008, a 36 percent increase since 2007.1 As a re-

sult of this influx and lack of funding for the immigration

court system, thousands of men, women, and children are de-

nied a fair and meaningful day in court, a basic human right

and a founding principle of the American justice system.

A fair hearing is crucial in the immigration system, where

the outcome of a single administrative court hearing may

mean death or permanent exile for a person or family if they

are forced to return to their native country.  Federal courts

have harshly criticized the lack of due process that plagues

U.S. immigration courts and the Board of Immigration Ap-

peals. One court stated that “the adjudication of these cases

at the administrative level has fallen below the minimum

standards of legal justice.”2

Among the more than 8,000 immigrants, refugees, asylum seekers, unaccompanied immigrant children, and

human trafficking victims to whom Heartland Alliance’s National Immigrant Justice Center (NIJC) provides

legal services every year, hundreds have encountered due process violations within the immigration courts.

The dozens of these cases which have escalated to the federal courts have triggered persistent criticism from

those courts, including the U.S. Court of Appeals for the Seventh Circuit. This policy brief offers recom-

mendations for reforms that are necessary to promote due process and human rights, as well as efficiency

and professionalism, in the immigration court system.
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Courts of Injustice

“We understand the Board’s staggering workload. But the Department of 

Justice cannot be permitted to defeat judicial review by refusing to staff the

Immigration Court and the Board of Immigration Appeals with enough judicial

officers to provide reasoned decisions.”

-  U.S. Court of Appeals for the Seventh Circuit,

Mekhael v. Mukasey, 509 F.3d 326 (7th Cir. 2007)
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Immigration Court System Needs Vital Fixes to Protect Human Rights

An NIJC client reunites with her children and granddaughter

after being granted lawful permanent resident status in 2009. An

immigration judge had previously ordered her removed when

she appeared in court without a lawyer and explained she was

not competent to represent herself. (Read her story on page 2.)



“[T]he record as a whole—the tone of the IJ’s cross-examination of

Castilho de Oliveira and his expert witness, the frequent interrup-

tions, the inappropriate questions and comments, and the IJ’s ulti-

mate failure to engage with the evidence in the record while resting

his decision on speculation and irrelevancies—leaves the impres-

sion that the IJ entered the hearing with his mind already made up.” 

- Castilho de Olveira v. Holder, (7th Cir. 2009)

“The errors that have compelled us to reverse in these cases despite

the deferential standard of judicial review of agency action are not

subtle. Asylum seekers should not bear the entire burden of 

adjudicative inadequacy at the administrative level.”

- Guchshenkov v. Ashcroft and Dimitrov v. Ashcroft,
366 F.3d 554 (7th Cir. 2004)

“Indeed, at times, the record may be read plausibly as indicating a

certain hostility to Ms. Rodriguez… the IJ's questioning clearly as-

sumes the role of counsel for the Government. It goes beyond clari-

fication or simply filling in the interstices of Ms. Rodriguez'

testimony and becomes de facto cross-examination of the witness.”

- Rodriguez Galicia v. Gonzales, 

422 F.3d 529 (7th Cir. 2005)

“The elementary principles of administrative law, the rules of

logic, and common sense seem to have eluded the Board in this as

in other cases.”

- Galina v. INS, 

213 F.3d 955, 958 (7th Cir. 2000) 
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The Seventh Circuit on the Immigration Court System

When Maleah* appeared

alone before an immigra-

tion judge and explained

that she suffered from de-

pression and anxiety,

sometimes heard voices,

and had memory prob-

lems, the judge ordered

her to be deported. It 

wasn’t until attorneys at

Heartland Alliance’s Na-

tional Immigrant Justice

Center (NIJC) took on Maleah’s case that the immigra-

tion court considered her mental health and other circum-

stances that made her eligible to remain in the United

States.

Maleah, a 50-year-old native of the Philippines and mother

of three children, has lived in the United States as a lawful

permanent resident since 1990.  In October 2008, she was

detained by U.S. Immigration and Customs Enforcement

(ICE) following two minor convictions. She had suffered

depression for years and had been under regular care of a

doctor, but that care ended once she was in ICE custody.

Suffering from severe depression exacerbated by her de-

tention, and unable to understand the full nature of the pro-

ceedings against her, Maleah appeared at her immigration

hearing without a lawyer. The judge did not tell Maleah

that she had the right to seek free legal assistance from a

legal aid organization before he ordered her removal.

A few days after the hearing, Maleah met attorneys from

the National Immigrant Justice Center during a “know

your rights” presentation. By the time the attorneys agreed

to represent Maleah a few days later, she had already been

transferred from Chicago to El Paso, Texas, and was about

to be deported. The attorneys convinced a judge to stop the

deportation and allow Maleah to reopen her case. Over the

next six months, the attorneys helped Maleah gather the

evidence she needed to demonstrate she was eligible to 

remain in the United States. In August 2009, the court re-

instated Maleah’s permanent resident status and she was

released from detention. On the day of her release, she met

her infant granddaughter for the first time.

A life on the line: When getting a fair hearing is a matter of luck

Maleah (left) with

NIJC Attorney Hena Mansori

“We are appalled that the IJ would rest his decision on the absurd

proposition that Bosede could evade imprisonment, mistreatment,

and possibly death by approaching his jailers and trying to buy his

way out. ... We have said before and underscore here that whether an

alien might succeed in escaping persecution or torture through

bribery is an irrational and altogether improper consideration in de-

ciding a claim for asylum or other relief.”

- Bosede v. Mukasey, 

512 F.3d 946 (7th Cir. 2008)

“We do not lightly reverse the BIA’s decision, given the deferential

standard of review applicable in a petition for review. But the IJ’s

opinion, which the BIA echoed, is riddled with systematic and obvi-

ous errors. Tadesse did not receive a fair hearing, and she is entitled

to a new one. We urge the Board on remand to reassign the case to a

different immigration judge.”

- Tadesse v. Gonzales, 

492 F.3d 905 (7th Cir. 2007)

“The determination that Tunis is unlikely to be subjected to govern-

ment-condoned torture if she is returned to her village cannot stand,

given the errors committed by the immigration judge and left uncor-

rected by the Board of Immigration Appeals. …the immigration

judge's opinion is not reasoned, and its defects were not repaired by

the Board's perfunctory discussion of the torture issue in its opinion

affirming the immigration judge.”

- Tunis v. Gonzales, 

447 F.3d 547 (7th Cir.2006)
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*Name has been changed

Excerpts from recent decisions from the U.S. Court of Appeals for the Seventh Circuit



Ensure access to counsel

People who consult with immigration legal experts are bet-

ter able to understand the types of documentation they need

to corroborate an application for relief, making their time in

court more productive and reducing the number of unneces-

sary court hearings. Studies have shown stark disparities in

success rates between represented and unrepresented indi-

viduals in immigration proceedings.3 But in 2006, the De-

partment of Justice (DOJ) Executive Office for Immigration

Review reported that only 48 percent of people appearing

before an immigration judge had legal representation.4 The

DOJ should fund non-governmental organizations (NGOs)

to expand their direct representation of vulnerable immi-

grants and allow immigration judges to appoint NGO-based

legal counsel for detained individuals who are unable to ad-

equately defend themselves and cannot afford an attorney.

The National Immigrant Justice Center and other NGOs

filed a petition for rulemaking with the DOJ in 2009 re-

questing that it promulgate rules to authorize immigration

judges to appoint counsel.5

Increase staffing

Although Department of Homeland Security (DHS) en-

forcement has significantly increased the number of cases

filed with the immigration courts, the Department of Justice

(DOJ) has not hired additional immigration judges or court

clerks to meet the influx. On average, one clerk is assigned

to four immigration judges, and in 2008 judges heard more

than 1,200 cases each.6 As a result, the average waiting time

for cases to move through the court is more than 14

months.7 Insufficient resources also result in errors in

judges’ decision-making. The DOJ should hire more immi-

gration judges and court clerks. 

Hold judges accountable  

When the Board of Immigration Appeals (BIA) finds error

and remands cases, it currently remands to the same judge

who erred initially. When a judge’s decision has been re-

versed, the BIA should ensure fair adjudication of the case

by remanding it to a different judge, a common practice in

other courts.

Respect judges’ independence

Immigration judges lack authority over their own court-

rooms, creating unfairness and inefficiencies in the immi-

gration court system. For example, judges may hold

lawyers for immigrants in contempt of court, but have no

similar power over DHS prosecutors. Judges also must wait

for prosecutors to take some procedural steps to complete a

case, but have no authority to order them to act.8 Finally,

DHS prosecutors have effective “veto power” over several

types of court decisions.9 Immigration judges should be al-

lowed the same control over their courtrooms as judges in

other courts, including the power to command that certain

actions be performed within a time frame set by the court,

rather than by agency bureaucracy.

Adopt an electronic filing system

The immigration court system still relies exclusively on

paper filings, resulting in delays and lost files. Electronic fil-

ing of briefs would increase the efficiency of the system, re-

duce potential filing errors by court clerks, and permit parties

to review files without requiring the assistance of court staff.

Currently, immigration hearings are recorded using 1980s-

era tape recording equipment. To obtain transcripts, immi-

grants and their attorneys must wait for the cassette tapes to

be transported from the court to the transcribers. Many cas-

sette tapes are inaudible or accidentally erased. Electronic

case management would avoid these problems.

Assign DHS prosecutors to handle cases 

from start to finish

Unlike federal prosecutors in the criminal justice system,

DHS does not assign one attorney to a particular case. This

makes it impossible for immigrants’ counsel to properly

prepare their defense and for both parties’ attorneys to hold

pretrial discussions. This practice also harms the prosecuto-

rial interests of the government, since the DHS attorneys

have little time to become familiar with the facts of their

cases. DHS should assign one attorney for the duration of

each case.

Improve BIA efficiency & professionalism

The BIA is currently the last level of review for most immi-

gration cases. Composed of only 15 members and about

140 staff attorneys,10 it decided more than 38,000 cases in

2008.11 These decisions are often brief and inconsistent, and

have been reversed at rates over 40 percent in some federal

circuit courts.12 The strain of reviewing large numbers of

decisions prevents BIA members from focusing on impor-

tant or difficult legal issues, causing them to make mistakes

even in precedential decisions. The BIA should implement

a law clerk system, hold oral arguments in published cases,

solicit amicus briefs to ensure full exposition of the relevant

issues, and make non-precedential decisions available pub-

licly in redacted form.

Recommendations for immigration court reform
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U.S. Attorney General Eric Holder has the power to make

critical reforms to the immigration court system and ensure

that immigrants have a fair day in court. 

One of the greatest barriers to a fair day in court for 

immigrants is lack of access to counsel. People facing 

deportation from the United States are not provided court-

appointed counsel, even though studies have shown stark

disparities in success rates between represented and unrep-

resented individuals in immigration proceedings.

Ask Attorney General Holder to take two important steps to

expand access to counsel for immigrants:

1. Allow immigration judges to appoint counsel for 

immigrants who cannot afford to hire an attorney and who

would be denied a fair day in court if they did not have an

attorney to help them prepare their case.

2. Expand the Department of Justice’s Legal Orientation 

Program to allow non-governmental organizations to provide

representation of indigent immigrants facing deportation.

Visit www.immigrantjustice.org/action/holder_counsel

or call the Attorney General Public Comment Line at 202-

353-1555 to ask Attorney General Holder for critical reforms

to restore human rights to the immigration court system.

Contact: 
Heartland Alliance’s National Immigrant Justice Center
Helen Harnett, Director of Policy
(312) 660-1363; hharnett@heartlandalliance.org
www.immigrantjustice.org

TAKE ACTION
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Heartland Alliance’s National Immigrant Justice Center (NIJC) pro-
vides direct legal services to and advocates for immigrants, refugees,
and asylum seekers through policy reform, impact litigation, and pub-
lic education. NIJC gratefully acknowledges the U.S. Human Rights
Fund for its support of this publication and the DHS-NGO Enforce-
ment Working Group. The Working Group, co-chaired by the Chicago
Bar Foundation, facilitates advocacy and communication between the
Department of Homeland Security (DHS) and human rights organi-
zations, the organized bar, legal aid providers, and immigrant rights
groups. The Working Group advocates for full protection of interna-
tionally recognized human rights, constitutional and statutory due
process rights, and humane treatment of noncitizens. The National
Immigrant Justice Center is solely responsible for the content of this
document.
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