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“Yes, 1 don”t have any attorney yet because 1°m still in prison here and ..
I don”t know what kind of miracle .. I’m here as a prisoner.
I don”t understand anything, Madam.”

— Congolese asylum seeker jailed at the Cibola County Correctional Center,
responding to questioning from an immigration judge

A Note on Methodology

For the survey cited in this report, the National Immigrant Justice Center (NIJC) undertook a census of all the
attorneys we could identify who regularly practice immigration law in New Mexico and Texas. The intent was to
determine 1) the number of attorneys available to take immigration cases out of the Cibola County Correctional
Center and 2) the maximum number of cases each attorney could take at a given time. NIJC staff identified

all attorneys in New Mexico who, as of July 2017, were members of the American Immigration Lawyers Asso-
ciation (AILA), the primary membership association for immigration attorneys in the United States (identified
using the membership directory at http://www.aila.org/member-directory). Through informal conversations with
AILA members and legal aid organizations, NIJC staff added other New Mexico- and Texas-based attorneys

to the list who were identified as providing even minimal legal representation at Cibola. NIJC staff and interns
reached out to each of these attorneys via email and telephone. NIJC communicated directly via phone or
email with an attorney or authorized staff person at all but nine of the 60 offices on the final list. Each attorney
was asked whether they were able and willing to provide legal representation to individuals detained at Cibola,
for a fee or on a low-cost or pro bono basis, and if so approximately how many cases they could take at maxi-
mum capacity. The detailed results of this census are on record with NIJC.

In addition to these census questions, NIJC staff held more extensive interviews with staff members at the
following nonprofit legal service providers: Catholic Charities of Southern New Mexico (Las Cruces, NM); Di-
ocesan Migrant and Refugee Services (El Paso, TX); Instituto Legal (Albuquerque, NM); Las Americas Immi-
grant Advocacy Center (El Paso, TX); the New Mexico Immigrant Law Center (Albuquerque, NM); and Santa
Fe Dreamers Project (Santa Fe, NM). Additionally, in June 2017 NIJC staff members visited the Cibola prison,
where they spoke with 12 individuals detained at the facility whose insights inspired and contributed to this
report. Notes from these conversations are on record with NIJC. Notes from all of these conversations are on
record with NIJC.
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Introduction

When Donald Trump was elected president, the
immigration detention system was already mired
in such dysfunction that it routinely threatened
the lives of those trapped inside. More than a
year later, the administration intentionally uses
its broken network of hundreds of immigration
jails to advance an agenda that prioritizes mass
deportation above respect for basic rights. This
report focuses on the Cibola County Correctional
Center, a prison complex in rural New Mexico
owned and operated by the private prison giant
CoreCivic (formerly Corrections Corporation of
America)! with the capacity to jail 1,100 immi-
grants facing deportation. Located far from any
major urban center in a state with no immigration
court, the prison has become a black hole of due
process rights.

The National Immigrant Justice Center (NIJC) is
particularly alarmed by the lack of meaningful ac-

cess to counsel at the Cibola prison. Federal im-
migration law allows immigrants the right to coun-
sel in deportation proceedings, but immigrants
must locate and pay for it themselves. Immigrants
detained in Cibola and many other immigration
jails nationally are unable to avail themselves of
this right because the capacity of nearby legal
service organizations to provide representation is
dwarfed by the need. An NIJC survey of legal
service providers reveals that New Mexico
and Texas immigration attorneys, at their
maximum capacity, are only able to represent
approximately 42 detained individuals at the
Cibola prison at any given time — six percent
of the jail’s population in April 2017. The due
process violations occurring at Cibola and other
Department of Homeland Security (DHS) prisons
are the latest consequences of the Trump ad-
ministration’s scheme to jail so many immigrants,
and in such remote locations, that their right to
representation is rendered meaningless.

Immigration detention:
National average daily
population by fiscal year?
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In light of DHS’s systemat-
ic and willful rights vio-
lations, NIJC calls on the
agency to close detention
facilities like Cibola, where
due process is non-exis-
tent given individuals’ lack
of access to counsel, and
demands that Congress
immediately cut funding
for DHS’s enforcement
and detention operations.
(See Recommendations,
page 10.)

Cibola’s
Troubling
History

The Cibola County Correctional Center is in
northwest New Mexico, about a 90 minute drive
from Albuquerque. It sits nestled in the sparsely
populated village of Milan, just north of the El
Malpais National Monument and east of the Zuni
and Ramah Navajo Indian Reservations. Cell
phone access is weak in the last few miles ap-
proaching the prison via Route 66.

The Cibola facility became an immigration pris-
on on October 28, 2016, when Cibola County
entered into an Inter-Governmental Service
Agreement with DHS’s Immigration and Customs
Enforcement (ICE).2 All funds obtained through
the contract flow directly to CoreCivic, with the
exception of a kickback of $.50 per day per
person, which goes to the impoverished county.*
The contract provides for the detention of 1,100
individuals at a fixed rate of just over $2.5 million
monthly, plus a “bed day rate” of $55.43 per day
for each person jailed above a population of 847.°

National Immigrant Justice Center

Behind these numbers lurks a complicated his-
tory. Before converting the facility into an immi-
gration prison, CoreCivic held federal criminal
inmates there for 16 years under contract with the
Bureau of Prisons (BOP).5 In July 2016, BOP ter-
minated the contract after investigations revealed
a history of unexplained deaths and rampant
medical negligence at the facility.” Within three
months of BOP’s notification to CoreCivic of the
contract termination, ICE and Cibola County had
signed to keep the facility open as an immigration
prison.® During this interim period, CoreCivic’s
Chief Executive Officer Damon Hininger shared
on a quarterly stakeholder call his optimism that
ICE’s interior enforcement efforts “could cre-

ate demand for additional detention capacity,”
and boost the company’s bottom line.® Cibola
County commissioners agreed to serve as a
pass-through for the contract between ICE and
CoreCivic without public scrutiny of the facility’s
checkered history.1°
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Vulnerable Populations
Behind Bars

The immigrants jailed at Cibola, as in the rest of
the immigration detention system, include asylum
seekers as well as undocumented and lawfully
present immigrants who have lived in the United
States for decades. All of them face removal pro-
ceedings and potential permanent exile from the
United States.™*

Many of those jailed at Cibola are in acute need
of specialized medical and mental health ser-
vices. For example, asylum seekers are more
likely than not to suffer anxiety, depression, and/
or post-traumatic stress disorder due to the harm
and violence they have fled.!?

Additionally, DHS maintains a dedicated unit for
transgender women within the Cibola prison.*?
Transgender immigrants are likely to be seeking

N NSNS
— -

MWD A AL A Yy
MR M TRAT

Lo N o) ’J\

“PRISON AREA
All Persons And Vehicles

Are Subject To Search
By Prison Officials

Page 5

asylum based on transphobic violence they have
already faced or that they fear, and because of
such histories are likely to suffer from depression,
post-traumatic stress disorder, and other mental
health conditions.'* Transgender women also are
more likely to require specialized medical care
including hormone replacement therapy and HIV
treatment.’® The Cibola prison’s remoteness from
legal advocates and its history of medical negli-
gence are particularly alarming in light of these
additional vulnerabilities.

No Lawyers for Miles

While the Cibola County Correctional Center illus-
trates many of the failings of the immigration de-
tention system nationwide, this report highlights
specifically the absence of meaningful access to
counsel. NIJC surveyed nonprofit legal service
providers near the prison, immigration attorneys
throughout the state, and people detained in the
prison (see “A Note on Methodology,” page 1).
Their responses revealed that the vast majority
of immigrants detained in Cibola are unable to
avail themselves of their statutory right to coun-
sel because there are simply not enough immi-
gration attorneys near the prison to meet the
overwhelming need.

Throughout New Mexico and Texas, NIJC iden-
tified only 21 attorneys — including free and
low-cost legal service providers as well as mem-
bers of the private bar — willing to take removal
defense cases out of the Cibola prison. At their
self-described maximum capacity, these attor-
neys would only be able to provide counsel to 42
individuals at the prison at any given time. This
rate constitutes six percent of the prison’s April
2017 population of 689 (the most recent data
made available by DHS) and less than four per-
cent of the prison’s population were it to reach
capacity.'®

The depth and novelty of the need for legal ser-
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vices out of the Cibola prison has greatly taxed
the region’s nonprofit immigration legal aid orga-
nizations. The New Mexico Immigrant Law Cen-
ter in Albuquerque and the Santa Fe Dreamers
Project work in partnership to provide legal edu-
cation presentations and support to immigrants
who are representing themselves in immigration
court while detained at Cibola. No government
funding is provided to either organization to
support these presentations. Neither organization
has capacity or dedicated funding to take on a
significant number of direct representation cases
on top of their non-detained work and legal ed-
ucation presentations. In fact, when the Cibola
prison began detaining immigrants, the Santa Fe
Dreamers Project had to divert many of its re-
sources away from economic development proj-
ects for local immigrant communities in order to
serve those in detention. Allegra Love, director of
the Santa Fe Dreamers Project, recalls desperate
rounds of phone calls to friendly lawyers who had
never been in immigration court, begging them to
take on even one asylum case. The New Mexico
Immigrant Law Center was forced to engage in
emergency grassroots fundraising to cover costs
as basic as transportation for staff members to
and from the prison.

National Immigrant Justice Center

The dearth of lawyers able to respond to the
opening of a massive detention facility in Milan
was not surprising; the New Mexico bar compris-
es only 51 attorneys who are members of the
American Immigration Lawyers Association.’
There is no immigration court in New Mexico,
and until Cibola began holding immigrants the
only other immigration jails in the state were near
the Texas border in Chaparral, New Mexico, and
El Paso, Texas — hours away from the state’s
population centers in Albuquerque and Santa Fe.
Melissa M. Lopez, the executive director of the
Diocesan Migrant and Refugee Services in El
Paso, explained that her organization already is
insufficiently resourced to meet the needs of the
immigrants detained in those other detention cen-
ters, which continue to hold thousands of immi-
grants. Imelda Maynard, an immigration attorney
at Catholic Charities of Southern New Mexico,
explained that it was infeasible to regularly travel
five hours to the Cibola prison from the organi-
zation’s office in Las Cruces. Attorneys in private
practice described a landscape similarly limited
in options and capacity, even for those detained
at Cibola who are able to retain private counsel.
(See sidebar, page 7.)
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Frustration
& Desperation

Within the Cibola prison, the scarcity of avail-
able services has created an environment of
desperation and fear. Immigrants there have
told NIJC that they appreciated the information
offered during legal education presentations, but
remained overwhelmed by the prospect of rep-
resenting themselves in court. Many struggled
to answer basic questions on immigration forms
written in a language they could not understand,
containing complex legal terms like “particular
social group” and references to American legal
statutes and international treaties.®

One young man who had spent 10 days at Cibola
told NIJC that he intended to seek asylum be-
cause his political activism put his life in danger
in his home country in Africa. But he found that

at Cibola “there are free lawyers to give guidance
but that there were no lawyers who would do rep-
resentation in court.”

Another asylum seeker recalled making his way
through the list of free legal service providers pro-
vided by DHS, feeling increasingly frustrated as
some organizations never answered their phones
and others said they could not take detained cas-
es. NIJC was ultimately able to arrange for rep-
resentation for this man through a major law firm
in Denver, Colorado, who helped him prepare

— and win — his asylum case. Remote legal
representation of this sort requires a tremen-
dous commitment of resources, however, and is
unsustainable on a systemic scale. NIJC, which
maintains a large pro bono representation pro-
gram that relies on well-developed relationships
with major law firms, has been able to arrange for
remote pro bono immigration court representation
for only three individuals at the Cibola prison.
(See sidebar.)

A young Congolese man, Christopher®, was par-
ticularly upset about his inability to find a lawyer
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The Cost of Long-Distance
Pro Bono Representation®®

NIJC worked with a Denver-based
firm to represent three individ-
uals at the Cibola prison this
year. A pro bono attorney from
that firm explains that the fa-
cility is an eight-hour drive
from Denver, or requires a flight
to Albuquerque, plus a car rent-
al to drive another 90 minutes
to Cibola. She estimates the
firm has spent about 95 attor-
ney hours traveling to and from
the prison on three separate
occasions for the three cases.
with airfare, car rentals, hotel
stays, and other travel expens-
es, these trips add up to thou-
sands of dollars each.

because the immigration judge had repeatedly
advised him he should do everything possible to
find one. The judge had recently denied Chris-
topher’s asylum application despite his arduous
journey to the United States to flee what he
believed to be certain death in his home country.
Christopher’s time in detention had been particu-
larly challenging due to ongoing health struggles
and a heightened sense of isolation because he
speaks a rare indigenous language. NIJC accept-
ed Christopher’s case on appeal (which does not
require in-person representation) and was able to
review his immigration court proceedings.

At Christopher’s first court hearing, the judge
told him that “one of your most important rights
is the right to have an attorney or other repre-
sentative speak on your behalf.” Christopher
replied (through an interpreter): “So now, right
here, I'm in the jail. I'm in detention. | don’t know
as an asylum [sic], | don’t know how things work
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here. In asylum, | have to
stay in the jail. How am |
going to get that attorney if
I’'m here?” When the judge
asked him about the list of
free legal service providers
he had received from ICE
he replied, “Okay, this list
here, when you call people,
they don’t answer. They
don’t pick up the phone.

A lot of people are calling
them but nobody is picking
up their phones.”

Over the course of Christo-
pher’s immigration hearings,
he described to the judge
his ongoing health problems
and his confusion as to how
to complete basic tasks necessary to his self-rep-
resentation, such as filling out the 1-589 asylum
application form. At one point Christopher pled,
“I'm here as a prisoner. I'm here, I'm arrested as
a criminal. And when I’'m not — | don’t understand
anything, Madam.” In the end, the immigration
judge denied asylum largely on the basis of the
ICE prosecutor’s argument that Christopher had
not obtained corroboration of his claims of past
harm — evidence he had been unable to obtain
due to isolation and an inability to communicate
with the outside world.

This situation is also grim, but in different ways,
for women in the transgender housing unit at
Cibola. That population has a higher probabil-
ity of obtaining representation due to national
programs, including NIJC’s LGBTQ Immigrant
Rights Initiative, dedicated to the representation
of transgender individuals. Additionally, many of
the individuals in the unit had been transferred
to Cibola from California after the Santa Ana City
Jail stopped housing immigrants in May 2017;
they had acquired lawyers before being trans-
ferred.? For this population, although legal rep-
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resentation is statistically more likely, the mental
health challenges of detention remain significant.
Clients in this unit express desperation about
being detained and frustration with the way the
system works. One transgender woman at Cibo-
la, represented by NIJC in a federal court appeal,
has frequently remarked that it would be better
to suffer the fast death that awaits her in Hondu-
ras than to suffer the slow death of immigration
detention.

The Future of i
Immigration Detention:
Why Cibola Matters

DHS paid little heed to the dearth of affordable
legal services near Cibola when it entered its
agreement with Cibola County and CoreCivic.
Such a lapse is by no means new or unique.
DHS has grown and maintained the immigration
detention system in a manner incompatible with
civil rights and due process protections.

In many ways, the Trump administration inherited
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an immigration detention
system already riddled with
abuse and neglect. Detained
individuals, advocacy orga-
nizations including NIJC,
and DHS’s Office of Inspec-
tor General have reported
for decades on the pro-
foundly inhumane conditions
pervasive throughout the
detention system, including:
the excessive and arbitrary
use of solitary confine-
ment;?? inadequate, unsafe
and spoiled food service;?
abuse of force by officers;?*
and deaths attributable to
medical negligence.? Rath-
er than assess possible
reforms to address these
problems—as the non-partisan Homeland Secu-
rity Advisory Council advised in late 20162°—the
Trump administration quickly implemented chang-
es that exacerbated existing harms. Today, DHS
jails approximately 40,000 immigrants daily —
more than any administration in recent history?’—
and holds them longer.22 The administration has
publicly embraced the use of prolonged detention
for asylum seekers® and moved to weaken the
standards governing conditions of detention.*

Immigrants in detention centers throughout the
country face the same frustrations as those jailed
at Cibola when they try to find a lawyer. Nation-
ally, fewer than one in every five immigrants in
detention is able to find a lawyer.3! The Los Ange-
les Times recently reported that about 30 percent
of detained immigrants are jailed more than 100
miles from the nearest government-listed legal
service provider,®* with a median distance be-
tween the facility and the service provider of 56
miles.*

Access to counsel is important. Unrepresented,
a detained immigrant, who often does not speak
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English, must develop her own legal arguments
for relief eligibility, gather evidence that is often
only available from within her country of origin
(where she may fear for her own or her family’s
safety), complete an application in English, and
present a coherent presentation of her case to an
immigration judge, all while a government-fund-
ed DHS prosecutor argues for her deportation.3
Faced with such a daunting task, immigrants
enduring the isolation of detention are far less
likely than those living in the community to de-
fend against deportation and less likely to win
their cases when they do so. The psychological
harms caused by detention, especially for those
with previous histories of torture or trauma,* are
so debilitating that even those with the strongest
claims to legal protection in the United States
often abandon the process and choose deporta-
tion instead.®* Detained immigrants with lawyers
are 11 times more likely to pursue relief and are
at least twice as likely to obtain relief as detained
immigrants without counsel.®” A study analyzing
the impact of appointed counsel for detained im-
migrants in New York City found a 1,100 percent
increase in successful outcomes when universal
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representation became available.®®

There is no doubt that DHS knows what it is
doing. NIJC’s 2010 report Isolated in Deten-

tion documented the due process crisis already
unfolding in the immigration detention system. At
that time, NIJC found that 80 percent of detained
immigrants were held in facilities that were se-
verely underserved by legal aid organizations,
with more than 100 immigrants for every full-time
nonprofit attorney providing legal services.”® The
report presented eight recommendations to DHS
and the Department of Justice to improve access
to legal counsel for detained immigrants.“® Not
one of the recommendations has been adopted
or implemented by either agency.

Recently, DHS announced its interest in building
new prisons in or near southern Texas; Chicago,
lllinois; Detroit, Michigan; St. Paul, Minnesota;
and Salt Lake City, Utah. The agency stated its
goal was to increase the system’s capacity by up
to 4,000 more beds.*! Legal aid organizations in
these regions sent a letter to DHS explaining that
they would have little or no capacity to provide
meaningful access to counsel if the government
carries out this expansion.*? As of publication of
this report, DHS has not responded to this letter
nor contacted any of the organizations to assess
access to legal counsel.

The administration seems poised to dupli-
cate Cibola throughout the country. Its goal is
clear: by undermining detained immigrants’
access to counsel, the administration ratch-
ets up its removal rates.

When the administration flaunts its record rates
of deportations, it is telling a story of what hap-
pens to immigrants like Christopher and hun-
dreds of others at Cibola who face insurmount-
able barriers to justice, not describing a legitimate
outcome of enforcement of United States law.
Jailing immigrants during their deportation pro-
ceedings makes it significantly more likely they
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will be deported, regardless of the merits or
strength of their defense to deportation. At Cibola
and prisons like it throughout the United States,
incarceration has become another weapon in

the administration’s arsenal, intended to facilitate
mass removals no matter the cost to due process
or civil rights.

Recommendations

DHS must close detention facilities like Cibola,
where due process is hon-existent given individu-
als’ lack of access to counsel.

Congress must cut appropriated funds for immi-
gration detention, in light of the civil rights and
due process crisis within the system.

Specifically, Congress must:

1. Cease funding to detain individuals where
there is no evidence of flight or security risk.

2. Engage in robust oversight to ensure that
when DHS does utilize detention, funding is
only available for facilities where there is suf-
ficient access to legal counsel (an established
immigration bar) and adequate health care for
individuals in detention.
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