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§ 1154. Procedure for granting immigrant sta-
tus

[INA § 204]

(a) Petitioning procedure

(1(A)(i) Except as provided in clause (viii), any
citizen of the United States claiming that an alien is
entitled to elassification by reason of a relationship
described in paragraph (1), (3), or (4) of section
1153(a) of this title or to an immediate relative status
under section 1151(b)}2}A)i) of this title may file a
petition with the Attorney General for such classifica-
tion.

(i) An alien spouse described in the second sen-
tence of section 1151(b)(2)(AXI) of this title also may
file a petition with the Attorney General under this
subparagraph for classification of the alien (and the
alien’s children) under such section.

(iiiXI) An alien who is described in subclause (1I)
may file a petition with the Attorney General under
this clause for classification of the alien (and any child
of the alien) if the alien demonstrates to the Attorney
General that—

(aa) the marriage or the intent to marry the
United States citizen was entered into in good faith
by the alien; and

(bb) during the marriage or relationship intend-
ed by the alien to be legally a marriage, the alien or
a child of the ualien has been battered or has been
the subject of extreme cruelty perpetrated by the
alien’s spouse or intended spouse.

(II) For purposes of subclause (I), an alien de-
scribed in this subclause is an alien—

(aa)(AA) who is the spouse of a citizen of the
United States;

(BB) who believed that he or she had married a
citizen of the United States and with whom a mar-
riage ceremony was actually performed and who
otherwise meets any applicable requirements under
this chapter to establish the existence of and bona
fides of a marriage, but whose marriage is not
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legitimate solely because of the bigamy of such
citizen of the United States; or

(CC) who was a bona fide spouse of a United
States citizen within the past 2 years and—

(aaa) whose spouse died within the past 2
vears;

(bbb) whose spouse lost or renounced citizen-
ship status within the past 2 years related to an
incident of domestic violence; or

(cee) who demonstrates a connection between
the legal termination of the marriage within the
past 2 years and battering or extreme cruelty by
the United States citizen spouse;

(bb) who is a person of good moral character:

(ec) who is eligible to be classified as an immedi-
ate relative under section 1151(b)}2)(A)1) of this
title or who would have been so classified but for
the bigamy of the citizen of the United States that
the alien intended to marry; and

(dd) who has resided with the alien’s spouse or
intended spouse.

(iv) An alien who is the child of a citizen of the
United States, or who was a child of a United States
citizen parent who within the past 2 years lost or
renounced citizenship status related to an incident of
domestic violence, and who is a person of good moral
character, who is eligible to be classified as an imme-
diate relative under section 1151(b)2)A)() of this
title, and who resides, or has resided in the past, with
the citizen parent may file a petition with the Attorney
General under this subparagraph for classification of
the alien (and any child of the alien) under such
section if the alien demonstrates to the Attorney
General that the alien has been battered by or has
been the subject of extreme cruelty perpetrated by
the alien’s citizen parent. For purposes of this clause,
residence includes any period of visitation.

(v) An alien who—

(I) is the spouse, intended spouse, or child living
abroad of a citizen who—

(aa) is an employee of the United States Gov-
ernment;

(bb) is a member of the uniformed services (as
defined in section 101(a) of Title 10); or

(ce) has subjected the alien or the alien’s child
to battery or extreme cruelty in the United

States; and

(II) is eligible to file a petition under clause (iii)
or (iv), shall file such petition with the Attorney
General under the procedures that apply to self-
petitioners under clanse (iii) or (iv), as applicable.
(vi) For the purposes of any petition filed under

clause (iii) or (iv), the denaturalization, loss or renunci-
ation of citizenship, death of the abuser, divorce, or
changes to the abuser’s citizenship status after filing

Complete Annotations Materials, see Title 8 U.S.C.A.
100



SELECTION SYSTEM

of the petition shall not adversely affect the approval
of the petition, and for approved petitions shall not
preclude the classification of the eligible self-petition-
igm spouse or child as an immediate relative or affect
the alien's ability to adjust status under subsections
() and (e) of section 1255 of this title or obtain status
as a lawful permanent resident based on the approved
self- petition under such clauses.

(vii) An alien may file a petition with the Secretary
of Homeland Security under this subparagraph for
classification of the alien under section 1151(b)32) A1)
of this title if the alien—

(1) is the parent of a citizen of the United States
or was a parent of a citizen of the United States
who, within the past 2 years, lost or renounced
citizenship status related to an incident of domestic
violence or died:;

(1) is a person of good moral character;

(1D is eligible to be classified as an immediate
relative under section 1151(b)X2)ANXI) of this title;
with the citizen

(1V) resides, or has resided,

daughter or son; and

(V) demonstrates that the alien has been bat-
tered or subject to extreme cruelty by the citizen
daughter or son,

(vitid1) Clause (i) shall not apply to a citizen of the
United States who has been convicted of a specified
offense against a minor, unless the Secretary of
Homeland Security, in the Secretary’s sole and unre-
viewable discretion, determines that the citizen poses
no rigk to the alien with respeet to whom a petition
described in elause (i) is filed.

(ID For purposes of subelause (1), the term “speci-
fied offense against a minor” is defined as in section
16911 of Title 42.

(BXinI) Except as provided in subclause (I, any
alien lawfully admitted for permanent residence claim-
ing that an alien is entitled to a elassification by
reason of the relationship deseribed in  section
1153(an2) of this title may file a petition with the
Attorney General for such classification.

(D' Subclause (1) shall not apply in the case of an
alien lawfully admitted for permanent residence who
has heen convicted of a specified offense against a
minor (as defined in subparagraph (A)viiiK11)), unless
the Secretary of Homeland Security, in the Secre-
tary's sole and unreviewable discretion, determines
that such person risk to the alien with
respect to whom a petition deseribed in subelause (1)
1= filed.

Pses no

(iiXI) An alien who is deseribed in subelause (11
may file a petition with the Attorney General under
this clause for classification of the alien (and any child
of the alien) if such a child has not been classified
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under clause (iii) of section 1153(a)2)(A) of this title
and if the alien demonstrates to the Attorney General
that—

(aa) the marriage or the intent to marry the
lawful permanent resident was entered into in good
faith by the alien; and

(bb) during the marriage or relationship intend-
ed by the alien to be legally a marriage, the alien or
a child of the alien has been battered or has been
the subject of extreme cruelty perpetrated by the
alien’s spouse or intended zpouse.

(ID For purposes of subclause (1), an alien de-
seribed in this paragraph is an alien—

(aa)AA) who is the spouse of a lawful perma-
nent resident of the United States; or

(BB) who believed that he or she had married a
lawful permanent resident of the United States and
with whom a marriage ceremony was actually per-
formed and who otherwise meets any applicable
requirements under this chapter to establish the
existence of and bona fides of a marriage, but whose
marriage is not legitimate solely because of the
bigamy of such lawful permanent resident of the
United States; or

(CC) who was a bona fide spouse of a lawful
permanent resident within the past 2 years and—

(aaa) whose spouse lost status within the past
2 years due to an incident of domestic violence;
or

(bbb) who demonstrates a connection between
the legal termination of the marriage within the
past 2 years and battering or extreme cruelty by
the lawful permanent resident spouse;

{bb) who is a person of good moral character;

(ce) who is eligible to be classified as a spouse of
an alien lawfully admitted for permanent residence
under section 1153(a)2)A) of this title or who
would have been so classified but for the bigamy of
the lawful permanent resident of the United States
that the alien intended to marry; and

(dd) who has resided with the alien's spouse or
intended spouse,

(iii) An alien who is the child of an alien lawfully
admitted for permanent residence, or who was the
child of a lawful permanent resident who within the
past 2 years lost lawful permanent resident status due
to an incident of domestic violence, and who is a
person of good moral character, who is eligible for
clussification under section 1153(a)2)(A) of this title,
and who resides, or has resided in the past, with the
alien’s permanent resident alien parent may file a
petition with the Attorney General under this subpar-
agraph for classification of the alien (and any child of
the alien) under such section if the alien demonstrates
to the Attorney General that the alien has been bat-
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tered by or has been the subject of extreme cruelty
perpetrated by the alien’s permanent vesident parent.

(iv) An alien who—

(I) is the spouse, intended spouse, or child living
abroad of a lawful permanent resident who—
(aa) is an emplovee of the United States Gov-
ernment;
(bb) is a member of the uniformed services tas
defined in section 101(a) of Title 10); or
(ce) has subjected the alien or the alien’s child
to battery or extreme cruelty in the United
States; and
(D) is eligible to file a petition under clause (ii)
or (iii), =hall file such petition with the Attorney

General under the procedures that apply to self-

petitioners under clause (i) or (iii). as applicable.

(v)(I) For the purposes of any petition filed or
approved under clause (ii) or (iii), divorce, or the loss
of lawful permanent resident status by a spouse or
parent after the filing of a petition under that clause
shall not adversely affect approval of the petition, und,
for an approved petition, shall not affect the alien’s
ability to adjust status under subsections (a) and (¢) of
section 1255 of this title or obtain status as a lawful
permanent resident based on an approved self-petition
under clause (i) or (if).

(II) Upon the lawful permanent resident spouse or
parent becoming or establishing the existence of Unit-
ed States citizenship through naturalization, acquisi-
tion of citizenship, or other means, any petition filed
with the Immigration and Naturalization Service and
pending or approved under clause (i) or (iii) on behalf
of an alien who has been battered or subjected to
extreme cruelty shall be deemed reclassified as a
petition filed under subparagraph (A) even if the
acquisition of citizenship oceurs after divoree or termi-
nation of parental rights.

(C) Notwithstanding section 1101(f) of this title, an
act or eonviction that is waivable with respect to the
petitioner for purposes of a determination of the peti-
tioner's admissibility under section 1182(a) of this title
or deportability under section 1227(a) of this title shall
not bar the Attorney General from finding the peti-
tioner to be of good moral character under subpara-
graph (A)iii), (A)(v), (B)(i1), or (B)iii) if the Attorney
General finds that the act or conviction was connected
to the alien’s having been battered or subjected to
extreme cruelty.

(DYiXID) Any child who attains 21 years of age who
has filed a petition under clause (iv) of subsection
(a}1)(A) of this section or subsection (a)}1)I)(iD) of
this section that was filed or approved before the date
on which the child attained 21 years of age shall be
considered (if the child has not been admitted or
approved for lawful permanent residence by the date
the child attained 21 years of age) a petitioner for
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preference status under paragraph (1), (2), or (3) of
section 1153 of this title, whichever paragraph is
applicable, with the same priority date assigned to the
self-petition filed under clause (i) of subsection
(DAY of this seetion or subsection (B of
this section.  No new petition shall he required to be
filed.

(ID Any individual deseribed in subclause (1) is
eligible for deferred action and work authorization.

(ITH Any derivative child who attains 21 years of
age who is included in a petition deseribed in clause
(i) that was filed or approved hefore the date on
which the child attained 21 years of age shall be
considered (if" the child has not been admitted or
approved for fawful perniment residence by the date
the child uttained 21 vears of age) a VAWA self-
petitioner with the same priovity date as that assigned
to the petitioner in any petition described in clause
(i), No new petition <hall be required to be filed.

(IV) Any individual deseribed in subclause (ITD)
and any derivative child of a petition described in
clause (1) 1s eligible for deferved action and work
authorization.

(ii) The petition rveferred to in clause OIID) is a
petition filed by an alien under subparagraph (A)(ii).
(A)Gv), (BXED or (B)tii in which the child ix included
as a derivative beneficiary.

(iii) Nothing in the amendments made by the Child
Status Protection Act shall be construed to limit or
deny any right or henefit provided under this subpara-
graph.

(iv) Anv alien who benefits from this subparagraph
may adjust status in accordance with subsections (a)
and (e) of section 1255 of this title us an alien having
an approved petition for elassification under subpara-
graph (A)diiy, (A)iv), (Bidb. or (Bidiib.

(v) For purposes of this paragraph. an individual
who is not less than 21 vears of age, who qualified to
file a petition under subparagraph tA)Gv) or (B)iiD) as
of the day before the date on which the individual
attained 21 vears of age, and who did not file such a
petition before such day, shall be treated as having
filed a petition under such subparagraph as of such
day if a petition is filed for the status described in
such subparagraph before the individual attains 25
vears of age and the individual shows that the abuse
was at least one central reason for the filing delay.
Clauses (1) through (iv) of this subparagraph shall
apply to an individual described in this clause in the
same manner as an individual tiling a petition under
subparagraph (A)xivy or (B)(ii).

(E) Any alien desiving to be classified under section

1153(h)(1)A) of this title, or any person on behalf of

such an alien, may file a petition with the Attorney
General for such elassification.
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(F) Any emplover desiring and intending to employ
within the United States an alien entitled to classifica-
tion  under section  TIH3ABNINE),  1153iby 1XC)Y,
11530320, or 11533(h1i3) of this title may file a petition
with the Attorney General for such elassification.

(G)i) Any alien (other than a special immigrant
under seetion 110Han27HD) of this title) desiring to
he classified under section 1153(b)4) of this title, or
any person on behalf of such an ualien, may file a
petition with the Attorney General for such classifica-
tion.

(ii) Aliens claiming status as a special immigrant
under section 10L@N2ZTHD) of this title may file a
petition only with the Secretary of State and only
after notification by the Secretary that such status has
been recommended and approved pursuant to such
section.

(H) Any alien desiring to be classified under sec-
tion 1153(b)5) of this title may file a petition with the
Attorney General for such classification.

(IXi) Any alien desiring to be provided an immi-
grant visa under section 1153(¢) of this title may file a
petition at the place and time determined by the
Secretary of State by regulation.  Only one such
petition may be filed by an alien with respect to any
petitioning period established.  If more than one peti-
tion is submitted all =uch petitions submitted for such
period by the alien shall be voided.

(iiX]) The Secretary of State shall designate a
period for the filing of petitions with respeet to visas
which may be issued under section 1153(¢) of this title
for the fiscal yvear beginning after the end of the
lu‘l'illll.

(I Aliens who qualify, through random selection,
for a visa under section 1153(c) of this title shall
remain eligible to receive =uch visa only through the
end of the specific fiseal year for which they were
selected.

(III) The Secrctary of State shall preseribe such
regulations as may be necessary to carry out this
clause,

(iii) A petition under this subparagraph shall be in
such form as the Seeretary of State may by regulation
preseribe and shall contain such information and be
supported by such documentary evidence as the See-
retary of State may require,

(J) In acting on petitions filed under clause (i) or
tiv) of subparagraph (A) or clause (i) or (iii) of subpar-
agraph (B), or in making determinations under sub-
paragraphs (') and (D), the Attorney General shall
congider any credible evidence relevant to the petition.
The determination of what evidence is credible and
the weight to be given that evidence shall be within
the sole diseretion of the Attorney General,

Complete Annotations Materials, see Title 8 U.S.C.A.
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(K) Upon the approval of a petition as a VAWA

self-petitioner, the alien—

(i) is eligible for work authorization; and

(i) may be provided an “employment author-
ized” endorsement or appropriate work permit inci-
dental to such approval.

(L) Notwithstanding the previous provisions of this
paragraph, an individual who was a VAWA petitioner
or who had the status of a nonimmigrant under sub-
paragraph (T) or (U1) of section 1101(a)}15) of this title
may not file a petition for classification under this
section or section 1184 of this title to classify any
person who committed the battery or extreme cruelty
or trafficking against the individual (or the individual’s
child ) which established the individual's (or individu-
al's child) eligibility as a VAWA petitioner or for such
nonimmigrant status,

(2MA) The Attorney General may not approve a
spousal second preference petition for the classifica-
tion of the spouse of an alien if the alien, by virtue of a
prior marriage, has been accorded the status of an
alien lawfully admitted for permanent residence as the
spouse of a citizen of the United States or as the
spouse of an alien lawfully admitted for permanent
residence, unless—

(1) a period of 5 years has elapsed after the date
the alien acquired the status of an alien lawfully
admitted for permanent residence, or

(ii) the alien establishes to the satisfaction of the
Attorney General by clear and econvineing evidence
that the prior marriage (on the basis of which the
alien obtained the status of an alien lawfully admit-
ted for permanent residence) was not entered into
for the purpose of evading any provision of the
immigration laws.

In thiz subparagraph, the term “spousal second pref-

erence petition” refers to a peution, seeking prefer-

ence status under section 1153(a)(2) of this title, for an
alien as a spouse of an alien lawfully admitted for
permianent residence.

(B) Subparagraph (A) shall not apply to a petition
filed for the classification of the spouse of an alien if
the prior marriage of the alien was terminated by the
death of his or her spouse.

(h) Investigation: consultation; approval; author-
ization to grant preference status

After an investigation of the facts in each case, and
after consultation with the Secretary of Labor with
respect to petitions to accord a status under section
1153(b)2) or 1153(b)X3) of this title, the Attorney
General shall, if he determines that the facts stated in
the petition are true and that the alien in behalf of
whom the petition is made i an immediate relative
specified in section 1151(h) of this title or is eligible
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for preference under subsection (a) or (b) of section
1153 of this title, approve the petition and forward one
copy thereof to the Department of State. The Secre-
tary of State shall then authorize the consular ofticer
concerned to grant the preference status.

(¢) Limitation on orphan petitions approved for a
single petitioner; prohibition against approv-
al in cases of marriages entered into in order
to evade immigration laws; restriction on
future entry of aliens involved with marriage
fraud

Notwithstanding the provisions of subsection (b) of

this section no petition shall be approved if (1) the
alien has previously been accorded, or has sought to
be accorded, an immediate relative or prefercnce sta-
tus as the spouse of a citizen of the United States or
the spouse of an alien lawfully admitted for permanent
residence, by reason of a marriage determined by the
Attorney General to have been entered into for the
purpose of evading the immigration laws, or (2) the
Attorney General has determined that the alien has
attempted or conspired to enter into a marriage for
the purpose of evading the immigration laws.

(d) Recommendation of valid home-study

Notwithstanding the provisions of subsections (a)
and (b) of this section no petition may be approved on
hehalf of a child defiried in section 1101(b)(1)(F) of this
title unless a valid home-study has been favorably
recommended by an agency of the State of the child's
proposed residence, or by an agency authorized by
that State to econduet such a study, or, in the case of a
child adopted abroad, by an appropriate public or
private adoption ageney which is licensed in the Unit-
ed States.

(e) Subsequent finding of non-entitlement to pref-
erence classification

Nothing in this section shall be construed to entitle
an immigrant, in behalf of whom a petition under thix
section is approved, to be admitted * the United States
as an immigrant under subsection (a), (b}, or () of
section 1153 of this title or as an immediate relative
under section 1151(b) of this title if upon his arrival at
a port of entry in the United States he is found not to
be entitled to such classification.

(f) Preferential treatment for children fathered by
United States citizens and born in Korea,
Vietnam, Laos, Kampuchea, or Thailand af-
ter 1950 and before October 22, 1982

(1) Any alien claiming to be an alien described in
paragraph (2)(A) of this subsection (or any person on
behalf of such an alien) may file a petition with the

Attorney General for classification under seetion

1151(b), 11563(a)(1), or 1153(a)3) of this title, az appro-

priate. After an investigation of the facts of each case

Complete Annotations Materials, see Title 8 U.S.CA.
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the Attorney General shall, if the eonditions described
in paragraph (2) are met, approve the petition and
forwarid one copy to the Seeretary of State.

(2) The Attorney General may approve a petition
for an alien under paragraph (1) if—

{(A) he has reason to believe that the alien (i) was
horn in Korca, Vietnam, Laos, Kampuchea, or Thai-
land after 1950 and before Oetober 22, 1982, and (i)
was fathered by a United States citizen;

(B) he has received an acceptable guarantee of
Jegal custody and finaneial responsibility described
in paragraph () and

((*) in the case of an alien under eighteen years
of age, () the alien’s placement with a sponsor in
the United States has been arranged by an appro-
priate public, private, or State child welfare agency
Jicensed in the United States and actively involved
in the intercountry placement of children and (i)
the aliens mother or guardian has in writing irrevo-
cably released the alien for emigration.
¢ 1n considering petitions filed under paragraph

(D), the Attorney General shall—

{A) consult with appropriate governmental offi-
cials and officials of private voluntary organizations
in the country of the alien’s birth in order to make
the determinations deseribed in subparagraphs (A)
and (C)ii) of paragraph (2); and

(B) consider the physical appearance of the alien
and any evidence provided by the petitioner, includ-
ing birth and baptismal certificates, local civil ree-
ords, photographs of, and letters or proof of finan-
¢ial support from, a putative father who is a citizen
of the United States, and the testimony of wit-
nesses. to the extent it is relevant or probative.
(DA A guarantee of legal custody and financial

responsibility for an alien described in paragraph (2)
must—

(i) be signed in the presence of an immigration
officor or consular officer by an individual (hereinal-
ter in this paragraph referred to as the “sponsor’)
who ix twenty-one years of age or older, is of good
moral character, and is a citizen of the United
States or alien lawfully admitted for permanent
residence, and

(i) provide that the sponsor agrees (I) in the
case of an alien under eighteen years of age. tf'
assume legal custody for the alien after the alien’s
departure to the United States and until the alien
hecomes cighteen vears of age. in accordance with
the laws of the State where the alien and the
sponsor will reside, and (II) to furnish. during thf‘
five-vear period beginning on the date of the aliens
acquiring the status of an alien lawtully admitted
for permanent residence, or during the period be-
oinning on the date of the alien's acquiving the

e
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status of an alien lawfully admitted for permanent

residence and ending on the date on which the alien

becomes twenty-one vears of age, whichever period
is longer, such financial support as is necessary to
maintain the family in the United States of which

the alien is a member at a level equal to at least 125

per centum of the current official poverty line (as

established by the Director of the Office of Manage-

ment and Budget, under section 9902(2) of Title 42

and as revised by the Secretary of Health and

Human Services under the second and third sen-

tences of such section) for a family of the same size

as the size of the alien’s family.

(B) A guarantee of legal custody and financial re-
sponsibility described in subparagraph (A) may be
enforced with respect to an alien against his sponsor
in a civil suit brought by the Attorney General in the
United States distriet court for the district in which
the sponsor resides, except that a sponsor or his
estate shall not be liable under such a guarantee if the
sponsor dies or is adjudicated a bankrupt under Title
11.

(g) Restriction on petitions based on marriages
entered while in exclusion or deportation
proceedings

Notwithstanding subsection (a) of this section, ex-

cept as provided in section 1255(e)(3) of this title, a

petition may not be approved to grant an alien imme-

diate relative status or preference status by reason of

4 marriage which was entered into during the period

deseribed in section 1255(e)(2) of this title, until the

alien has resided outside the United States for a

2-vear period beginning after the date of the mar-

riage.

(h) Survival of rights to petition

The legal termination of a marriage may not be the
sole basis for revocation under section 1155 of this
title of a petition filed under subsection (a)1)(A)iii) of
this section or a petition filed under subsection
(a)(1)X(B)(ii) of this section pursuant to conditions de-
seribed in subsection (a)( 1A of this section.
Remarriage of an alien whose petition was approved
under subsection (a)(1XB)G) or (a)1)(A)iiD) of this
section or marriage of an alien described in clause (iv)
or (vi) of subsection (a)(1XA) of this section or in
subsection (a)(1)(B)iii) of this section =hall not be the
basis for revocation of a petition approval under see-
tion 1155 of this title,

(i) Professional athletes
(1) In general
A petition under subsection (a))D)* of this
section for classification of a professional athlete
shall remain valid for the athlete after the athlete
changes employers, if the new employer is a team in
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the same sporl as the team which was the employer
who filed the petition.

(2) “Professional athlete” deflined

For purposes of paragraph (1), the term “profes-
sional athlete” means an individual who is employed
as an athlete hy—

(A) a team that is a member of an association
of 6 or more professional sports teams whose
total combined revenues exceed 310,000,000 per
vear, if the association governs the conduet of its
members and regulates the contests and exhibi-
tions in which its member teams regularly en-
gage, or

(B) any minor league team that is affiliated
with such an association.

(j) Job flexibility for long delayed applicants for
adjustment of status to permanent residence

A petition under subsection (a)(1)(D) of this section
for an individual whose application for adjustment of
status pursuant to section 1255 of this title has been
filed and remained unadjudicated for 180 days or
more shall remain valid with respect to a new job if
the individual changes jobs or employers if the new

job is in the same or a similar occupational classifica-

tion as the job for which the petition was filed,

(k) Procedures for unmarried sons and daughters

of citizens

(1) In general
Except as provided in paragraph (2), in the case
of a petition under this section initially filed for an
alien unmarried son or daughter's classification as a
family-sponsored  immigrant  under  section
1153(a)2)(B) of this title, based on a parent of the
gon or daughter being an alien lawfully admitted for
permanent residence, if such parent subsequently
becomes a naturalized citizen of the United States,
such petition shall be converted to a petition to
classify the unmarried son or daughter as a family-
sponsored immigrant under section 1153(a)1) of

this title.

(2) Exception

Paragraph (1) does not apply if the son or daugh-
ter files with the Attorney General a written state-
ment that he or she elects not to have such conver-
sion occur (or if it has occurred, to have such
conversion revoked). Where such an election has
been made, any determination with respect to the
son or daughter’s eligibility for admission as a fami-
ly-sponsored immigrant shall be made as if such
naturalization had not taken place.
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(3) Priority date

Regardless of whether a petition is converted

under this subsection or not. if an unmarried son or
daughter described in this subsection was assigned
a priority date with respeet to such petition before
such naturalization, he or she may maintain that
priority date.

(4) Clarification

This subsection shall apply to a petition if it is
properly filed, regardless of whether it was ap-
proved or not before such naturalization.

(I ) Surviving relative consideration for certain pe-

titions and applications
(1) In general

An alien described in paragraph (2) who resided
in the United States at the time of the death of the
qualifving relative and who continues to reside in
the United States shall have such petition described
in paragraph (2), or an application for adjustment of
status to that of a person admitted for lawful per-
manent residence based upon the family relation-
ship deseribed in paragraph (2), and any related
applications, adjudicated notwithstanding the death
of the qualifving relative, unless the Secretary of
Homeland Security determines, in the unreviewable
diseretion of the Secretary, that approval would not
be in the public interest.

(2) Alien deseribed

An alien deseribed in this paragraph is an alien
who, immediately prior to the death of his or her
qualifying relative, was—

(A) the beneficiary of a pending or approved
petition for classification as an immediate relative
(as described in section 1151(bY 2} AN of thix
title);

(B) the beneficiary of a pending or approved
petition for classification under section 1153(a) or
(d) of this title;

(C) a derivative beneficiary of a pending or
approved petition for classification under section
1153(b) of this title (as described in section
11563(d) of this title);

(D) the beneficiary of a pending or approved
refugee/asylee relative petition under section 1157
or 1158 of this title;

(E) an alien admitted in “T” nonimmigrant
status as described in section 1101¢a)(15)(T)(ii) of
this title or in “U” nonimmigrant status as de-
scribed in section 1101(a)(15)}U)G1) of this title;
or

(F) an asylee (as
1158(b)(3) of this title).

(June 27, 1952, ¢. 477, Title IT, ch. 1, § 204, 66 Stat. 179; Oct.
24, 1962, Pub.L. 87-885, § 3, 76 Stat. 1247; Oct. 3, 1965.
Pub.L. 89-236, § 4. 79 Stat. 915; Oct. 20, 1976, Pub.L.

deseribed  in section
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94-571. § Tihy, B0 Stat. 2706 Oet. 5, 1978, Pub.L., 95417,
§8 205,92 Stat, 917 Oct, 149, 1980, Pub.l.. 96470, Title 11,
§ 207, 91 Stat. 2245 Dec. 29, 1951, Publl., 97-116, &8 3,
Iatdy, 95 St 16110 16200 Oct. 22, 1982, Pub.L. 97-359, 96
Stat, 1716; Nov. 10, 1986, Pub.L.. 99634, §8 2(¢), 4(a), d(h).
100 Stat. 3511, 3543 Oct. 21, 1985, Pub. L. 100-523, § 9(g),
102 Stat, 2620; Nov. 20, 1990, Pub.l.. 101649, Title I,
§ 162h), Titde VIL & 702y, 104 Stat. 5010, 5056; Dec. 12,
1991, Pub.l. 102-232. Tide I, §§ 302ie)(1).(5), 308h),
3049his), 105 Stat. 1745, 1746, 1757, 1758 Sept. 13, 1994,
Pub.L. 103-322, Title IV, & 1070160, (b, (). 108 Stat.
1953, 1954 Oct. 25, 1994, Publ.. 103-416, Title 1],
§ 219hy2), 108 Stat. 43165 Sept. 30, 1996, Pub.L. 101208,
Div. C, Title T, § 30ste)d DA (he2ied), Title VI § 624ehy,
110 Stat. 30049-619, 3009-621, 3009-699; Oct. 17, 2000, Pub.L..
106-313, Title 1. § 106t 114 Stat. 1254 Oct. 25, 2000,
Tub.l. 106-356, Div. B, Title V. §8% 1503(), (¢). .
1507canly, (2), (b, 111 Stat. 1515, 1520, 1521, 1529, 1530
Aug. 6, 2002, Pub.L. 107-20%, 8§ 6, 7, 116 Stat. 929: Jan. 5,
2006, Pub L. 109-162, Title VIIL, §§ 805(a) te), 81.4h), (e),
16,0 119 Stat. 3056, 3059, 3060; July 27, 2006, Pub.l.
109-24%, Title TV, § 4021, 120 Stat. 622; Aug. 12, 2006,
Pub.l.. 109-271, § 6(a), 120 Stat. 762; Oct. 25, 2009, Pub.l..
111-83. Title 'V, § s6s0di1), 123 Stat. 2187.)

80 i origingl. Prohably should he designated =l
Probiably should be “child’s™.
Probably should be fhllowed Dy “to™,
Probably should he "G (1),

280 i original.
380 in oripinal.
FRoin oviginal.

Amendment of Subsec. (d)

Pub d. 106-279, Title 1§ 3020). Title V.
§ 3050a)2), (h)., Oct. G, 2000, 115 Stut. 829, 84h, pro-
vided that, effective upow cutry into force for the
Uited States of the Covvention on Protection of
Childvew and Co-operation e Respect of Tnterconntry
Adoption, pursiuant to Aiticle 60(2)(a) of the Conven-
Lic, with transition rule, subsection (d} is amended
by striking ont (3" and inserting “(d)1)", by stiik-
ing out “section HHOLDICDF) " and fuserting “subpai-
agraph (F) or (G) of section 1101(0)(1)". and by
adding « e pavagraph (2). as follows:

(2) Notwithstanding the provisions of subsections
(@ and (h), no petition may be approved on behalf of
a child defined in seclion 1IOLONIG) of this title
wiless the Secrefary of State has certified that the
contral authority of the clild’s conntry of origin hus
notified the United States central anthority wnder the
convention veferved fo i suel section 1101(0)(1(G) of
this title that a Uniled States citizen habitually resi-
dewnt in the United States has effected final adoption
of the c¢hild, or has beew granted custody of the child

Jor the popose of endigration and adoption, tie accor

daice with suclh cowvention and the Titevcowntry
Adoption Act of 2000.

HISTORICAL AND STATUTORY NOTES

References in Text

The Child Status Protection Aect, referved to in subsec.
O OUINLD, 1= Pub L. 107-20%, Aug. 6. 2002. 116 Stat. 927.
which amended this zection and & U.S.C.A. §§ 1151, 1153
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