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INTRODUCTION

I. This complaint challenges two related rules (the “Rules”) issued by the Department
of Homeland Security (the “Department” or “DHS”) in June 2020 related to employment
authorization documents (“EADs”) for asylum seekers. EADs enable asylum seekers to earn
income to survive while their asylum application is being adjudicated and are often an applicant’s
only way of obtaining government identification. The Rules drastically curtail access to an EAD.

2. Congress established a statutory right to apply for asylum, but the U.S. government
does not offer economic, social, or legal support to asylum seekers during that process. EADs are
thus essential for asylum applicants to earn income to secure housing, food, medical care, legal
counsel, and other basic needs as they pursue a safe and permanent life in this country.

3. The Rules eviscerate the system that asylum applicants rely on to obtain work
authorization by complicating and delaying access to EADs. For example, one portion of the Rules
requires asylum applicants to wait, at minimum, a full year before being granted an EAD, while
other provisions impose outright denial of work authorization for the duration of an applicant’s
asylum case, which is often years.

4. The asylum applicants harmed by these rules are vulnerable to homelessness,
hunger, inadequate healthcare, and exploitation. They are less likely to be able to afford an attorney
to assist with their asylum process, even though legal representation significantly increases their
chance of obtaining asylum. Some may have no choice but to abandon their asylum claims and
return home to danger even when they would have ultimately won asylum.

5. The merit of the Individual Plaintiffs’ asylum claims is beyond reasonable dispute.
Three are transgender women, two of whom have won remand from a circuit court. Two fear harm

in their country related to their political activism. Some fled gender-based violence and others fled



serious harm from gangs or cartels. One is a gay man from Nigeria and another is a lesbian from
Uganda—countries where it is illegal to have such an identity. Theirs are not the sorts of “frivolous,
fraudulent, or otherwise non-meritorious asylum applications” that the Rules purportedly seek to
curtail. 85 Fed. Reg. 38,532, 38,533. Yet the harm they face is real and immediate.

6. Defendants’ indifference to that harm is summed up by their chilling suggestion
that “[a]sylum seekers who are concerned about homelessness during the pendency of their
employment authorization waiting period should become familiar with the homelessness resources
provided by the state where they intend to reside.” Id. at 38,591.

7. Defendants’ meager justifications for the Rules betray their true purpose: not to
deter skeletal or bad-faith asylum applications, but instead to deter a// asylum applications—even
if those applications would ultimately prevail. Indeed, the Rules are one part of the Trump
Administration’s campaign to dismantle the United States’ commitment to provide asylum to
migrants fleeing persecution. The administration’s explicit strategy has been to “present[] aliens
with multiple unsolvable dilemmas to impact their calculus for choosing to make the arduous

9]

journey to begin with.”" The Rules do just that by undercutting asylum seekers’ ability to support
themselves and thus their ability to survive, while their asylum application are pending. And the
Department’s supposed reasons for adopting these changes cannot bear even minimal scrutiny.

8. Plaintiffs ask this Court to vacate the Rules because they are arbitrary and
capricious and contrary to the Immigration and Nationality Act (“INA”) in violation of the

Administrative Procedure Act (“APA”), and because the Department’s purported rationales were

woefully inadequate. Vacatur is also necessary for the independent reason that Defendant Chad

U See Julia Ainsley, Stephen Miller Wants Border Patrol, Not Asylum Officers, to
Determine Migrant Asylum Claims, NBC News (Jul. 29, 2019), https://nbcnews.to/3mqllc5
(quoting a National Security Council official) (emphasis added).
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Wolf was not validly serving as Acting DHS Secretary under the Homeland Security Act (“HSA”),
Federal Vacancies Reform Act (“FVRA”), and the Appointments Clause of the Constitution. He,
therefore, lacked the authority to issue the Rules or to delegate that authority to Defendant Chad
Mizelle. Moreover, under the FVRA, Defendant Mizelle was no longer validly serving as Acting
DHS General Counsel when he signed the Rules. All post hoc attempts to ratify Defendant Wolf’s
installment as Acting Secretary, and all efforts made in attempt to ratify Wolf’s various actions
have likewise been ineffective, so the Rules remain invalid.

JURISDICTION AND VENUE

0. This Court has subject matter jurisdiction under 28 U.S.C. § 1331, as this action
arises under the laws of the United States, including the APA, 5 U.S.C. §§ 701 et seq.

10.  Venue is proper in this district under 28 U.S.C. § 1391(e) and in this division
because Defendants are agencies and officers of the United States, the action does not involve real
property, and Defendants reside in this district.

THE PARTIES

Organizational Plaintiffs

11. Organizational Plaintiffs are legal and social service organizations that serve
asylum seekers. Plaintiff AsylumWorks is based in Washington, D.C. and is dedicated to serving
the non-legal needs of asylum seekers in the region. Its mission is to empower asylum seekers to
rebuild their lives with dignity and purpose through the provision of direct services, education, and
community support. Participants in AsylumWorks programming receive social services, assistance
connecting to legal services, assistance with entry into the workforce, and community building
services. Through its Employment Program, AsylumWorks helps asylum seekers find employment

by connecting them to legal services to apply for EADs, conducting resume writing and job



interviewing workshops, and by providing training to ensure that asylum seekers are ready to enter
the workforce in the United States.

12. Plaintiff Tahirih Justice Center (“Tahirih”) is a nonprofit and non-partisan
organization that provides free legal immigration services to survivors of gender-based violence.
Tahirih’s mission is to provide free holistic services to immigrant women and girls fleeing violence
such as rape, domestic violence, female genital mutilation/cutting, forced marriage, and human
trafficking, and who seek legal immigration status under U.S. law. Tahirih offers legal
representation and social services for individuals who seek protection, including asylum, in their
immigration proceedings. Tahirih also assists its clients with applications that relate to their request
for asylum, including applications for EADs. Tahirih operates from five offices, in Falls Church,
Virginia; Baltimore, Maryland; Atlanta, Georgia; Houston, Texas; and San Bruno, California.

13.  Plaintiff Community Legal Services in East Palo Alto (“CLSEPA”) is a nonprofit
organization that provides legal and social services to low-income families in and around East Palo
Alto, California. The mission of its immigration program is to provide transformative immigration
legal services that enable low-income immigrants to achieve a secure and thriving future. It seeks
transformative change by providing high-quality services and assisting as many people as possible
who are eligible for immigration relief to apply for and obtain that relief, including asylum and
related protection, as well as work authorization. In addition to providing legal representation to
asylum seekers, CLSEPA conducts pro se clinics to help those without counsel apply for
immigration-related relief, CLSEPA offers pro se clinics for asylum seekers to assist with their

applications on the merits and has also held such clinics to assist with applications for EADs.



Individual Plaintiffs

14.  The Individual Plaintiffs are noncitizens who came to the United States to seek
asylum. Each of them has an urgent need for work authorization, and each of their applications is
subject to delay or denial because of the Rules

15. D.M.C. is a Honduran woman who is seeking asylum because her family has been
targeted by drug cartels. They threatened to kill D.M.C. and kidnap her son, and other members of
her family have gone into hiding or otherwise fled for their lives out of fear. D.M.C. lives in Illinois
and applied for asylum on October 1, 2020. D.M.C. applied for asylum more than a year after she
entered the United States due to confusion about the asylum application process and after
mistakenly believing she had taken the necessary steps to seek asylum when she had a credible
fear interview at the border. Because D.M.C. did not formally apply for asylum until after August
25, 2020, the Rules preclude her from obtaining work authorization for the duration of her
immigration proceedings, unless an immigration judge (“IJ”) finds that she qualifies for an
exception to the asylum statute’s one-year filing deadline. She will not have an opportunity to
make such an argument until her next Master Calendar hearing on April 1, 2022. D.M.C. sought
to mitigate this harm by joining the Asylum Seeker Advocacy Project (“ASAP”) and she plans to
apply for an EAD on March 1, 2021, when her I-589 has been pending for 150 days.?

16.  K.N.E.isalesbian from Uganda who fled the horrendous violence LGBTQ+ people

in her country face. K.N.E. lives in Indiana, and she applied for asylum on June 23, 2020. Because

2 Where possible, Individual Plaintiffs have sought to mitigate the Rules’ harm by joining
ASAP, an organization whose members are currently able to benefit from a partial preliminary
injunction issued in Casa de Maryland et al. v. Wolf et al., No. 20-cv-02118-PX, 2020 WL
5500165, at *33 (D. Md. Sept. 11, 2020). Both parties have appealed in that case. See Casa de
Maryland v. Wolf, Nos. 20-2217, 20-2263 (4th Cir.). As such, it is uncertain if and for how long
these individuals will be able to benefit from ASAP membership. And in any event, that injunction
does not provide permanent relief and is not available to all Individual Plaintiffs.
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K.N.E.’s application for asylum had not been pending for 150 days when the Rules took effect,
she was not yet eligible to apply for an EAD. Under the Rules, K.N.E.’s wait to apply for a work
permit grew from 150 to 365 days, and she was required to pay an $85 fee even though her
application previously would have been free. In addition, K.N.E. entered the United States without
inspection after falling ill and being hospitalized in Mexico. She was convicted of illegal entry
under 8 U.S.C. § 1325. She entered prior to August 2020, so she is not subject to the provision in
the Rules that bars work authorization for entry without inspection, but she nonetheless fears that
her entry and the subsequent conviction could result in the discretionary denial of her application
for an EAD. K.N.E. sought to mitigate these harms by joining ASAP and filing her application for
work authorization on November 25, 2020, but she has not yet received a work permit.

17.  N.E.F.is an asylum seeker who fled gender-based violence in her native Morocco
with her son, C.A. They live in Illinois, and they applied for asylum on April 27, 2020. Because
N.E.F.’s application for asylum had not been pending for more than 150 days when the Rules took
effect, she was not yet eligible to apply for work authorization. Under the Rules, N.E.F.’s wait to
apply for a work permit grew from 150 to 365 days, and she was required to pay an $85 fee even
though her application previously would have been free. N.E.F. tried to mitigate these harms by
joining ASAP and filing for a work permit, but in November 2020, Defendants denied her
application based on a provision of the Rules not covered by that limited injunction. According to
Defendants, N.E.F. caused a “delay” in the adjudication of her asylum case because she apparently
missed a fingerprinting appointment, even though the notice for the appointment did not arrive
until after its scheduled date. Under the Rules, this “delay” renders N.E.F. ineligible for an EAD.

18. C.A. is the minor child of N.E.F. He is a derivative applicant on his mother’s

asylum claim. Because his mother’s application for asylum had not been pending for more than



150 days when the Rules took effect, he was not yet eligible to apply for an EAD. Under the Rules,
C.A.’s wait to apply grew from 150 to 365 days, and he was required to pay an $85 fee even though
his application previously would have been free. C.A. joined his mother’s ASAP registration, but
he was denied an EAD anyway based on the provision regarding applicant-caused delays.

19.  U.O.is a gay man from Nigeria who fled following serious violence directed at him
because of his sexual orientation in his country. U.O. applied for asylum in September 2017, and
he lives in New York. Because U.O. had been detained at the border, he was required to file his
asylum application defensively, in an immigration court. He waited several months for his case to
be calendared, but it never was, so he filed affirmatively with DHS. U.O. applied for an EAD after
his asylum application was pending for 150 days and received it in April 2018. In June 2019, after
his asylum application had been pending with DHS for nearly two years, he received notice that
his case would be calendared with the immigration court and that he would have to re-file his
asylum application. U.O.’s case was not calendared with the immigration court until October 2020,
so U.O. was unable to re-file his asylum application until early December 2020. Because U.O.’s
asylum application was not considered filed until December 2, 2020, the Rules preclude him from
renewing his work authorization at a/l, until an 1J finds that his application for asylum was timely.
And even if an 1J finds that U.O. meets an exceptions to the filing deadline, he will still have to
wait until December 2021 to renew his EAD because DHS will not treat the September 2017 filing
date as operative. He will also have to pay an additional $85 biometrics fee under the Rules, even
though his biometrics have already been collected.

20.  L.G.M. is an asylum seeker from Nicaragua who fled to the United States because
of political persecution in her country. She fled with her daughter, L.M.M.G. and they now live in

Wisconsin. L.G.M. and her daughter applied for asylum on June 5, 2020. Because L.G.M. and her



daughter had been detained at the border, they were required to file their asylum application
defensively, in an immigration court. They waited almost a year for their case to be calendared
with the immigration court, but it never was, so they filed affirmatively with DHS to avoid missing
the one-year filing deadline. Defendants later transferred L.G.M.’s case to the immigration court.
Because of the delay, L.G.M.’s application for asylum had not been pending for more than 150
days when the Rules took effect, so she was not yet eligible to apply for work authorization and
the amount of time her application was pending with DHS will not count for the purposes of her
EAD application. L.G.M. re-filed her asylum application with the court in December 2020, after
her one-year filing deadline. Because of this timing, the Rules preclude her from receiving work
authorization at all, until an 1J finds her prior application was timely. Even if an 1J finds that she
meets an exception to the filing deadline, she will still have to wait nearly a year to apply for an
EAD because DHS will not treat the earlier filing date as operative. L.G.M. will also have to pay
an additional $85 biometrics fee under the Rules, even though her application previously would
have been free.

21. L.M.M.G. is the minor child of Plaintiff L.G.M. She is both a derivative applicant
on her mother’s asylum claim and has her own independent asylum application. Because her and
her mother’s application for asylum had not been pending for more than 150 days when the Rules
took effect, L.M.M.G. was not yet eligible to apply for work authorization. Under the Rules,
L.M.M.G. is vulnerable to delay or denial of her work permit for the same reasons as her mother:
the operative application was filed after the one year filing deadline; if she overcomes that
provision, the wait to apply for a work permit grew from 150 to 365 days and is subject to an $85
fee. And, because L.M.M.G. missed a fingerprinting appointment related to her asylum application

before DHS (an application that DHS has not allowed her to benefit from in any event), she is



vulnerable to the provision of the Rules that calls for denials of work authorization based on
applicant-caused delays.

22. G.O.T. is an asylum seeker from Colombia who lives in California. He suffered
beatings and death threats and fears returning based on his social activism against violence and
corruption and for peace and reconstruction in Colombia. Upon arriving in the United States in
December 2019, authorities falsely accused him of being a drug trafficker. G.O.T had brought with
him a small container filled with a cream designed to help with joint and muscle pain as a gift for
his mother, but authorities apparently believed that it contained a derivative of marijuana. No
charges were ever brought against G.O.T., but he was detained by immigration. G.O.T. applied for
asylum in April 2020. Because his application had not been pending for 150 days or more when
the Rules took effect, he was not yet eligible to apply for an EAD. Under the Rules, G.O.T.’s wait
to apply increased from 150 to 365 days, and he was required to pay an $85 fee. He sought to
mitigate these harms by joining ASAP. Although he filed his application for an EAD on October
2, 2020, he is still awaiting a decision. He also fears that his application will be denied in the
government’s “discretion” because of the cream, even though it was medicinal and he has never
been subject to any criminal charges.

23.  J.H.C. is an unaccompanied immigrant child who came to the United States from
Honduras to seek asylum because of gang-related violence. He lives in Indiana, and he applied for
asylum on May 7, 2020. Because J.H.C.’s application for asylum had not been pending for more
than 150 days when the Rules took effect, he was not yet eligible to apply for work authorization.
Under the Rules, J.H.C.’s wait to apply grew from 150 to 365 days, and he must now pay an $85

fee even though his application previously would have been free. J.H.C. cannot seek to mitigate



the harm caused by the Rules by joining ASAP because he is 15, and ASAP does not accept
members who are under the age of 18.

24.  H.M.R. is an unaccompanied immigrant child who came to the United States from
Honduras to seek asylum because of child abuse he faced in his home country. He lives in
Wisconsin, and he applied for asylum on August 14, 2020. Because H.M.R.’s application for
asylum had not been pending for more than 150 days when the Rules took effect, he was not yet
eligible to apply for an EAD. Under the Rules, H.M.R.’s wait grew from 150 to 365 days, and he
must now pay an $85 fee even though his application previously would have been free. H.M.R.
cannot seek to mitigate the harm caused by the Rules by joining ASAP because he is 13, and ASAP
does not accept members who are under 18.

25. M.L.V. is eight years old and from Guatemala. Early in life he suffered kidney
damage and near-total hearing loss. He now lives in California with his grandmother, who is his
legal guardian. His guardian fears for his safety if he were forced to return to Guatemala, where
he was targeted based on his disability. M.L.V. applied for asylum in March 2020. Under the Rule,
M.L.V.’s wait to apply for an EAD grew from 150 to 365 days, and he must now pay an $85 fee
even though his application previously would have been free. Although M.L.V. does not need a
work authorization card to work, he has been living in a homeless shelter and other temporary
housing with his grandmother, and he needs an EAD to access stable housing through publicly
administrated programs. M.L.V. cannot himself seek to mitigate the harm caused by the Rules by
joining ASAP because he is 8, and ASAP does not accept members who are under 18, though his
grandmother is attempting to mitigate this harm by joining ASAP.

26. M.C.R. is a transgender woman from Honduras who is seeking asylum in the

United States following years of abuse and physical and sexual violence based on her gender
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identity and sexual orientation. She currently lives in Arkansas, but she applied for and was denied
asylum while detained in California. She appealed her case to the Ninth Circuit, and that court
remanded her case in March 2020. M.C.R. was detained until August 2020, so she did not apply
for an EAD until September 2020. Because her application was subject to the new Rules, she
included the newly required $85 fee. Before her application for work authorization was adjudicated,
the immigration court denied her asylum application again, on October 21, 2020. M.C.R. is
appealing for a second time. DHS subsequently denied her application for a work permit on
November 4, 2020. The notice of denial cited the fact that, notwithstanding M.C.R.’s subsequent
successful appeal of the decision, the immigration court had denied her asylum on March 25, 2019,
which was within 365 days from when she applied for asylum and before the adjudication of her
initial request for employment authorization.

27. G.S.M. is a transgender woman from Mexico who fled to the United States after
enduring violence based on her sexuality. She applied for asylum in September 2013 and lives in
California. Her case is currently on remand from the Ninth Circuit. G.S.M. recently registered for
ASAP membership and applied to renew her EAD, which expires in January 2021. DHS has not
yet adjudicated that application. G.S.M. anticipates that her application could be barred by the
provision in the Rules that allows for discretionary denials. First, she is seeking her fifth year of
working status, which runs contrary to the Rules’ intention to curtail so-called “limitless” renewals.
In addition, G.S.M. likely faces a discretionary denial because of the Rules’ focus on individuals
who entered the United States without inspection, filed for asylum more than a year after entry,
and who have certain criminal convictions. Though these provisions of the Rules apply only to
new asylum seekers and thus not to G.S.M. directly, she fears that Defendants will nonetheless

rely on these factors to deny her work permit renewal in the exercise of discretion.
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28.  V.M.B.is a transgender woman from Mexico. She faced harm in her country where
she was perceived of as a gay man, and worries that she will face a worse fate if she returns now
that she is open about her gender identity. V.M.B. lives in Indiana, and she filed her application
for asylum on November 13, 2020. V.M.B applied for asylum more than a year after she entered
the United States, but her delay relates partially to her process of coming to terms with and openly
identifying as a transgender woman. Because V.M.B. applied for asylum after August 25, 2020,
the Rules preclude her from obtaining work authorization for the duration of her immigration
proceedings, unless an 1J finds that she qualifies for an exception to the asylum statute’s one-year
filing deadline. In addition, V.M.B. faces a discretionary denial of her EAD application because
of the Rules’ focus on individuals who entered the United States without inspection and who have
certain criminal convictions. Though these provisions of the Rules should not apply directly to
V.M.B,, she fears that Defendants will nonetheless rely on the existence of these new bars to deny
her work permit in the exercise of discretion.

Defendants

29.  Defendant U.S. Department of Homeland Security (“DHS”) is a cabinet agency of
the United States Government. DHS is the agency that proposed and issued both of the Rules and
is charged with implementing them. Within DHS, U.S. Citizenship and Immigration Services
(“USCIS”) is responsible for adjudicating asylum applications and EADs for asylum applicants.

30.  Defendant Chad F. Wolf has purportedly held the title of Acting Secretary of the
U.S. Department of Homeland Security since November 13, 2019. He issued both of the Rules
under that purported authority. He is sued in his official capacity.

31.  Defendant Chad Mizelle purported to assume the title of Acting General Counsel

of the U.S. Department of Homeland Security on February 12, 2020. He subsequently purported
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to assume the title of “Senior Official Performing the Duties of the General Counsel for DHS” and
continues to purportedly exercise the powers of the office of DHS General Counsel. Defendant
Wolf allegedly delegated authority to Defendant Mizelle to sign both of the Rules. Defendant
Mizelle signed both Rules under that purported authority as “Senior Official Performing the Duties
of the General Counsel for DHS.”

FACTUAL ALLEGATIONS

I ACCESS TO WORK AUTHORIZATION IS CONTEMPLATED BY LAW AND
VITAL TO THE SURVIVAL OF ASYLUM SEEKERS

32.  The United States’ asylum system was codified in the Refugee Act of 1980, which
declared that “it is the historic policy of the United States to respond to the urgent needs of persons
subject to persecution in their homelands, including, where appropriate, humanitarian assistance
for their care and maintenance in asylum areas . . . and transitional assistance to refugees in the
United States.” Pub. L. No. 96-212, 94 Stat. 102.

33. The Refugee Act sought “to bring United States refugee law into conformance”
with the United States’ international obligations under the 1967 United Nations Protocol Relating
to the Status of Refugees (“UN 1967 Protocol”) and the 1951 United Nations Convention Relating
to the Status of Refugees (“Refugee Convention™). See INS v. Cardoza-Fonseca, 480 U.S. 421,
436 (1987). The Convention and Protocol provide that contracting states “shall accord to refugees
lawfully staying in their territory the most favourable treatment accorded to nationals of a foreign
country in the same circumstances, as regards the right to engage in wage-earning employment.”
Refugee Convention, art. 17(1), July 28, 1951, 19 U.S.T. 6259, 189 U.N.T.S. 137 (entered into
force Apr. 22, 1954); UN 1967 Protocol, 19 U.S.T. 6223, TIAS No. 6577, 606 U.N.T.S. 267

(entered into force Oct. 4, 1967).
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34.  Asylum can be sought by any person who is not a citizen or national of the United
States “who is physically present in the United States or who arrives in the United States (whether
or not at a designated port of arrival and including an alien who is brought to the United States
after having been interdicted in international or United States waters), irrespective of such alien’s
status.” 8 U.S.C. § 1158(a)(1). Noncitizens are eligible to receive asylum if they meet the definition
of a “refugee” and are not subject to specific statutory bars outlined in Section 1158 of the INA.

35. Though the right to seek asylum is clearly protected, the process is complicated,
difficult, resource intensive, and it often takes years.’ It generally involves a written application
and a long wait for an interview or hearing, and it may include appeals in the immigration and
federal court systems. During this process, work authorization is critical to ensuring that asylum
seekers are able to support themselves and pursue relief.

36.  Restricting access to an EAD for asylum seekers deprives them of access to critical
supports for their survival. An EAD is usually an asylum seeker’s first government-issued
identification as well as the predicate for obtaining a Social Security Number (“SSN”). Because a
government-issued photo ID and an SSN are often prerequisites for accessing public services that
are essential to asylum seekers’ ability to support themselves, an EAD is critical to enable asylum
seekers to rebuild their lives as they pursue a permanent protection in the United States.

37.  For example, in addition to barring access to legal work, lack of an EAD can

preclude asylum seekers from obtaining a state identity card or driver’s license,* opening a bank

3 The average processing time for a defensive immigration case (one filed in immigration
court) is more than 930 days. See American Immigration Council, Asylum in the United States
(June 11, 2020), https://bit.ly/38iNB3z; see also TRAC Immigration, Immigration Court
Processing Time by Outcome, https://bit.ly/3nxwBwF.

4 States have adopted differing approaches to the federal REAL ID Act, which DHS
implements, see 6 C.F.R. Part 37, including whether an EAD or SSN is required to obtain a state
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account,’ accessing vocational training programs,® and accessing scholarships or in-state tuition.’
In addition, lack of access to these documents can make it difficult or impossible to obtain housing.

38.  Lack of access to work authorization also restricts asylum seekers’ access to health
care. Asylum seekers who do not have an EAD cannot access employer-sponsored health care; yet
asylum seekers are also ineligible for federally-funded Medicaid, see 8 U.S.C. § 1641(b), and they
often cannot qualify for state-funded health insurance plans.

39.  The federal government does not provide any financial or legal support to asylum
seekers during the application process, so there is no federal substitute that would provide access
to these basic necessities of daily life. Nor is non-state funded support available in many states,
including Arkansas, Wisconsin, and Indiana, where some Individual Plaintiffs live.

40.  Without an EAD, asylum seekers will be unable to obtain gainful employment in
the United States and support themselves as they pursue the pathway to lawful permanent resident
status, and, ultimately, U.S. citizenship.

41.  Requiring asylum applicants to wait one year before applying for an EAD
unreasonably deprives them of the opportunity to work and provide for themselves and their

families. Because many asylum seekers are forced to flee their country without time to prepare or

identity card or driver’s license. Compare, e.g., Md. MVA, Online Document Guide,
https://bit.ly/3tm8bkQ (no SSN required), with Ind. BMV, Proving Your Social Security Number
Current, https://bit.ly/301grNE (SSN required).

> Opening an account with an IRS—issued taxpayer identification number is possible, but
it adds a substantial burden that DHS should have taken into account, particularly for child
applicants. See Consumer Financial Protection Bureau, Can I get a checking account without a
social security number, https://bit.ly/3thx29u.

¢ E.g., YouthCare, YouthBuild, https:/bit.ly/31elYEW.

7 See, e.g., Univ. System of Georgia, Board of Regents Policy Manual §4.3.2,

https://bit.ly/30mUXA®6.
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save, many come to this country with limited resources. Depriving them of the opportunity to
sustain themselves can be tantamount to depriving them of their ability to seek asylum outright.

42.  Lack of work authorization makes asylum applicants more vulnerable to domestic
violence and other crimes. Asylum seekers without an EAD typically must rely on the goodwill of
others—such as family, friends, or charities—to obtain basic necessities like housing, food, and
clothing. As a report by Human Rights Watch points out, “[f]orcing asylum seekers to rely on
others for subsistence permits, and even encourages, abusive and exploitive relationships.”® For
example, plaintiff G.S.M., who faces the denial of her application for a renewed EAD under the
Rule, was sexually abused by a man who had offered her a place to stay in the time period before
she had obtained her initial work permit.

43.  Asylum seekers who resort to unauthorized work find themselves particularly
vulnerable to unpaid wages and substandard working conditions. Fearing retaliation, they are often
afraid to lodge complaints or report violations, making it more difficult for other workers to
improve their wages and working conditions.

I1. THE RULES FUNDAMENTALLY IMPAIR ACCESS TO WORK

44. During the week of June 22, 2020, DHS introduced two rules that change the
existing EAD system to the detriment of asylum applicants.

45. On June 22, 2020, DHS published the “Timeline Repeal Rule,” which, in pertinent
part, eliminates the then-existing regulation providing for a thirty-day timeframe for USCIS to

process initial EAD applications. See Final Rule, Removal of 30-Day Processing Provision for

8  See Human Rights Watch, At Least Let Them Work, (Nov. 12, 2013),
https://bit.ly/38uZ0NQ.
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Asylum Applicant-Related Form I-765 Employment Authorization Applicants, 85 Fed. Reg.
37,502, et seq. The Timeline Repeal Rule became effective on August 21, 2020.

46.  On June 26, 2020, USCIS published additional regulations imposing a number of
additional barriers to asylum applicants’ access to work authorization (the “EAD Bar Rule”). See
Final Rule, Asylum Application, Interview, and Employment Authorization for Applicants, 85 Fed.
Reg. 38,532, et seq. The EAD Bar Rule became effective on August 25, 2020.

47. The EAD Bar Rule and the Timeline Repeal Rule (collectively the “Rules’) will
devastate the ability of asylum seekers to gain the work authorization necessary to support
themselves in this country as they await a decision on their asylum cases.

48. The Rules detailed below substantially change the EAD application process and
enact significant barriers to obtain pre-asylum work authorization.

49.  First, under the Timeline Repeal Rule, USCIS may leave an asylum seeker to wait
on a decision on his or her application indefinitely. Previously, USCIS was required to rule on an
EAD application within thirty days of its filing. See 8 C.F.R. § 208.7(a)(1) (effective until Aug.
21, 2020); Gonzalez Rosario v. USCIS, 365 F. Supp. 3d 1156, 1163 (W.D. Wash. 2018). The
Timeline Repeal Rule has “eliminate[d] any deadlines previously imposed on the agency to
process EAD applications.” Casa de Maryland, 2020 WL 5500165, at *3 (citing 85 Fed. Reg. at
37,505).

50.  Second, the EAD Bar Rule extends the waiting period before an applicant may
apply for an EAD from 150 to 365 days (the “365-Day Waiting Period”). See 8§ C.F.R.
§ 208.7(a)(1)(i1) (Aug. 25, 2020) (““An applicant for asylum cannot apply for initial employment
authorization earlier than 365 calendar days after the date USCIS or the immigration court receives

the asylum application.”); id. § 208.3(c)(3) (Aug. 25, 2020) (“Receipt of a properly filed asylum
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application will commence the 365-day period after which the applicant may file an application
for employment authorization.”); id. § 274a.12(c)(8) (Aug. 25, 2020) (discussing eligibility of an
alien “who is eligible to apply for employment authorization under 8 C.F.R. § 208.7 because the
365-day period set forth in that section has expired”). Relatedly, an applicant who is denied asylum
within 365-days of the application date cannot seek work authorization for the duration of an
administrative appeal to the Board of Immigration Appeals.

51. Third, the EAD Bar Rule eliminates the “Deemed Complete” provision of the EAD
Rules. Previously, if USCIS did not return an incomplete asylum application within 30 days, it
was deemed complete and the 150-day waiting period to apply for EAD began. See id.
§ 208.3(¢c)(3) (effective until August 25, 2020). Now, an asylum applicant must wait for an
indefinite waiting period to receive notice from USCIS that his or her asylum application is
complete before the EAD waiting period will begin. See id. § 208.3(c)(3) (Aug. 25, 2020)
(“Receipt of a properly filed asylum application will commence the 365-day period after which
the applicant may file an application for employment authorization.”).

52.  Fourth, asylum-seekers’ EAD applications may now be denied at the discretion of
USCIS (the “Discretionary Denials” provision). See id. § 274a.13(a)(1) (Aug. 25, 2020).
Previously, EAD applications were subject to automatic authorization if the asylum applicant met
preexisting criteria. See id. § 274a.13(a)(1) (effective until August 25, 2020) (“The approval of
applications filed under 8 C.F.R. 274a.12(c), except for 8 C.F.R. 274a.12(c)(8) [those who have
filed a complete application for asylum or withholding of deportation or removal who have not yet
received a decision], are within the discretion of USCIS.”).

53.  Fifth, the EAD Bar Rule imposes greater restrictions with respect to applicant-

caused delays in the asylum application process and introduces new types of delays that will result
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in an EAD denial. Any delay requested or caused by the applicant that is still outstanding or has
not been remedied when the EAD application is filed will result in a denial of the application (the
“Applicant-Caused Delay” provision). Id. § 208.7(a)(1)(iv) (Aug. 25, 2020).

54.  Previously, any applicant-caused delay was not a basis on which USCIS could deny
an EAD application. Instead, applicant-caused delays were relevant only for purposes of
calculating whether an asylum application had been pending for the 150 days required to apply for
an EAD or the 180 days required to approve an EAD. Once an applicant completed the 180-waiting
period, an otherwise approvable EAD application could be granted regardless of a subsequent
delay. See id. §§ 208.4(c) and 208.9(e) (effective until August 25, 2020). Additionally, previously,
applicants could rectify a delay resume accruing time toward EAD eligibility, a process that has
been curtailed under this provision.

55. The EAD Bar Rule also imposes new “applicant-caused delays,” including a failure
to appear for an asylum interview or a biometric services appointment. Compare id.
§ 208.10(a)(1)(iv) (“The failure to appear for an interview or biometric services appointment may
result in . . . [d]enial of employment authorization.”), with Asylum Application, Interview, and
Employment Authorization for Applicants, 85 Fed. Reg. 38,532, 38,598-99 (June 26, 2020)
(explaining no such penalties in the prior rule).

56.  Under the EAD Bar Rule, applicant-caused delays now encompass, as set forth in
8 C.F.R. § 208.7(a)(iv): (a) A request to amend or supplement an asylum application that causes a
delay, (b) Failure to appear to receive and acknowledge a decision, (c¢) certain extension requests
for purposes of evidentiary submissions, (d) most failures to appear at interviews or biometrics
appointments, (e) requests to reschedule asylum interviews, (f) requests to transfer the case to a

new asylum office, (g) failure to provide an interpreter at an interview, (h) a request to provide
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additional evidence for an interview, and (i) “[f]ailure to comply with any other request needed to
determine asylum eligibility.”

57.  Sixth, the EAD Bar Rule eliminates USCIS’s process whereby an applicant who
received a “notice of recommended approval” could apply for an EAD before the waiting period
expired (the “Elimination of Recommended Approvals™). Compare id. § 208.7(a)(1) (effective
until August 25, 2020) (“In the case of an applicant whose asylum application has been
recommended for approval, the applicant may apply for employment authorization when he or she
receives notice of the recommended approval.”) and id. § 274a.12(c)(8)(ii) (effective until August
25, 2020) (allowing EAD applications based on recommended approval for asylum) with id.
§ 208.7(a)(1) (Aug. 25, 2020) (omitting reference to notice of recommended approval) and id.
§ 274a.12(c)(8) (Aug. 25, 2020) (same and imposing 365-day wait period).

58.  Seventh, even though the INA provides that asylum seekers can receive asylum
despite missing the one-year statutory filing deadline if they demonstrate changed or extraordinary
circumstances, see 8 U.S.C. § 1158(a)(2)(D), the EAD Bar Rule requires denial of an EAD for
failing to file the asylum application within one year of entering the United States (the “One-Year
Filing Bar”), unless and until an asylum officer or 1J determines that the applicant meets a statutory
exception. See 8 C.F.R. § 208.7(a)(1)(ii1)(F) (Aug. 25, 2020).

59.  Eighth, although U.S. asylum law expressly permits asylum applications by people
who entered the U.S. without inspection, see 8 U.S.C. § 1158(a)(1), the EAD Bar Rule renders
these asylum seekers ineligible for EAD authorization, unless they meet limited exceptions (the
“Port-of-Entry Requirement”). See id. § 208.7(A)(1)(ii1)(G) (Aug. 25, 2020).

60.  Ninth, the EAD Bar Rule creates a new EAD eligibility bar against applicants who

have been convicted of a “particularly serious crime,” or if there are “serious reasons for believing
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that the applicant . . . has committed a serious non-political crime outside the United States” (the
“Criminal Bar”). Id. § 208.7(a)(1)(ii1)(B)—(C) (Aug. 25, 2020). This new bar does not provide any
definition of “particularly serious crime” or “serious non-political crime” and gives USCIS
unlimited discretion as to its application, despite ample case law defining both terms. See, e.g.,
Matter of N-A-M-, 24 1. & N. Dec. 336 (BIA 2007) (addressing the particularly serious crime bar);
Matter of E-A-,26 1. & N. Dec. 1 (BIA 2012) (addressing the serious nonpolitical crime bar).

61. Tenth, the EAD Bar Rule provides that an EAD will automatically terminate on the
date that an asylum officer denies the asylum application, thirty days after an 1J denies the asylum
application unless timely appealed to the Board of Immigration Appeals, or the Board of
Immigration Appeals affirms or upholds a denial (the “Automatic Termination” provision). 8
C.F.R. § 208.7(b)(2) (Aug. 25, 2020). Previously, if an asylum applicant received an EAD based
on a pending asylum application, that EAD would remain valid throughout the review process,
including federal court review, subject only to its expiration date. The EAD Bar Rule prohibits
access to a work permit during a federal court appeal process. See id. §§ 208.7(a)(1)(1), (b)(1).
Such an applicant can reapply for an EAD only after a federal court remand. See id.

62.  Eleventh, under the EAD Bar Rule, an EAD may be granted for a maximum term
of two years the (“Maximum Validity” provision). See id. § 208.7(b)(1) (Aug. 25, 2020) (“USCIS
may renew employment authorization under 8 C.F.R. § 274a.12(c)(8) in increments determined
by USCIS in its discretion, but not to exceed increments of two years.”). Previously, no such

restriction existed.
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63. Twelfth, the EAD Bar Rule eliminates USCIS’s prior discretion to adjudicate
parole-based employment authorization on a case-by-case basis.” Now, applicants who have been
paroled into the United States may not apply for an EAD, unless their asylum application has been
pending for more than 365 days and they meet the other eligibility requirements (the ‘“Parole
Limitation” provision). See id. § 274a.12(c)(11) (Aug. 25, 2020).

64. Thirteenth, the EAD Bar Rule imposes a new and redundant biometrics requirement
and an accompanying new fee. See id. § 208.7(a)(1)(i) (Aug. 25, 2020) (the “Biometrics
Requirement”). Previously, asylum applicants were required to submit to fingerprinting and other
biometrics collection in connection with their asylum application, but there was no fee for the
collection and asylum applicants were not required to resubmit the same information separately to
support their EAD application. The EAD Bar Rule requires asylum applicants to attend another
biometric appointment, to pay a fee, and to re-submit to the same biometric collection that was
required for their asylum application to have their EAD application processed.

65. These rule changes will significantly impair the ability of asylum seekers to fully
exercise their right to asylum in the United States.°

III. THE RULES VIOLATE THE APA

66. The Rules are final agency actions because they represent the consummation of the
agency’s decisionmaking processes and because they have direct consequences for hundreds of

thousands of asylum applicants and for the plaintiff organizations and others that serve them.

? See USCIS Policy Manual, Volume 10: Employment Authorization, Part B, Specific
Categories, Chapter 2, Parolees [10 USCIS-PM B.2], https://bit.ly/3msYkx7.

19 Some of these changes apply only to initial EAD applications; others apply to both initial
and renewal requests. The changes that apply only to initial applications are: the Timeline Repeal
Rule, the 180-day waiting period, the elimination of the “Deemed Complete” rule, the elimination
of recommended approvals, and the applicability of applicant-caused delays as a basis for denial
of the application. All other challenged provisions apply to both initial and renewal applications.
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67.  DHS knew or should have known during the rulemaking process and from the
comments it received that the Rules are unlawful, yet it did not cure the relevant defects.

68. The Rules were part of a larger push by the Trump Administration to punish and
deter asylum seekers, leaving the asylum system virtually “unrecognizable.” See Nicole Narea,
The Demise of America’s Asylum System Under Trump, Explained, Vox (Nov. 5, 2019),
https://bit.ly/34nx8tp. “The administration has built up, layer by layer, a series of impediments . . .
that have made obtaining asylum nearly impossible.” /d.

69.  For example, the government adopted a policy of prosecuting all asylum seekers
and separating those who enter with children from those children. It has required some asylum
seekers to wait in Mexico for their cases to be heard, while forcing others to seek asylum in unsafe
third countries. It has barred asylum to individuals who enter outside of a port of entry, who fail
to seek asylum in a country through which they transit, and who have even minor exposure to
portions of the criminal justice system. See National Immigrant Justice Center, A Timeline of the
Trump Administration’s Efforts to End Asylum (Nov. 2020), https://bit.ly/3narjH6 (describing
these and other policies). These changes reflect a calculated and systematic attempt to punish
asylum seekers and make it more difficult for migrants to apply for asylum.

70. This context helps illustrate that DHS’s purpose in promulgating the Rules was to
deter migrants from seeking asylum without regard to their reasons for doing so. In other words,
in promulgating the Rules to diminish asylum applicants’ access to work authorization, DHS
sought to deter asylum seekers from seeking asylum in the first place. Such punitive measures to
deter lawful access to asylum are unlawful. See generally Aracely, R. v. Nielsen, 319 F. Supp. 3d
110 (D.D.C. 2018) (agency cannot consider deterrence in evaluating parole requests); R..L-R v.

Johnson, 80 F. Supp. 3d 164 (D.D.C. 2015) (agency cannot deny bond to deter others).
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71. The Rules, with these other changes, seek to inflict suffering on some asylum
seekers to send a message to future asylum seekers that they should not attempt to make the journey
in the first place. Indeed, the administration’s mantra has been to “present|[] aliens with multiple
unsolvable dilemmas to impact their calculus for choosing to make the arduous journey to begin
with.” See Ainsley, supra n.1.

72.  DHS’s callousness is encapsulated in its response to comments recognizing that the
Final Rule will have an adverse impact on asylum seekers’ ability to obtain housing. DHS glibly
responded that applicants should “become familiar with the homelessness resources provided by
the state where they intend to reside.” 85 Fed. Reg. at 38,591.

73.  As described below, the Rules violate the APA because they are contrary to the
INA and inconsistent with DHS’s stated justifications for its action. One court has already issued
a preliminary injunction enjoining the Timeline Repeal Rule in full and every portion of the EAD
Bar Rule that it reached on the basis that the plaintiffs in that case were likely to succeed in showing
that these actions were arbitrary and capricious. See Casa de Maryland, 2020 WL 5500165, at *34.

A. Portions of the Rules Are Inconsistent With the INA.

74.  Numerous provisions in the Rules run afoul of the INA.

The Port-of-Entry Requirement

75. The INA provides that “[a]ny alien who is physically present in the United States
or who arrives in the United States (whether or not at a designated port of arrival[)] . . . may apply
for asylum.” 8 U.S.C. § 1158(a)(1). As the Ninth Circuit has explained, “[t]his provision reflects
our understanding of our treaty obligation to not ‘impose penalties [on refugees] on account of
their illegal entry or presence.’” E. Bay Sanctuary Covenant v. Trump, 932 F.3d 742, 772 (9th Cir.

2018) (quoting Convention, art. XXXI, § 1, 189 U.N.T.S. at 174).
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76.  Butunder the EAD Bar Rule, asylum seekers who entered the other than through a
port of entry are penalized because they are rendered ineligible for EAD authorization unless they
meet certain extremely limited exceptions. See 8 C.F.R. § 208.7(a)(1)(ii1)(G) (Aug. 25, 2020).

77.  Indeed, DHS admits that penalizing asylum seekers is the point, when it emphasizes
that this requirement “will incentivize aliens to comply with the law.” Notice of Proposed
Rulemaking, Asylum Application, Interview, and Employment Authorization for Applications, 84
Fed. Reg. at 62,374, 62,392 (emphasis added). DHS also stated its “belie[f] that