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July 10, 2018 

 

ACF Reports Clearance Officer 

Administration for Children & Families 

Office of Planning, Research, and Evaluation 

330 C Street, S.W. 

Washington, D.C. 20201 

 

Via e-mail: infocollection@acf.hhs.gov  

 

RE:  HHS ACF Notice of Sponsorship Review Procedures for Approval for 

Unaccompanied Alien Children, OMB No.: 0970–0278 

 

Dear Reports Clearance Officer:  

 

The National Immigrant Justice Center (NIJC) appreciates the opportunity to comment on 

the Notice of Sponsorship Review Procedures for Approval for Unaccompanied Alien Children 

published May 15, 2018 (the “Notice”) by the office of Administration for Children (ACF), 

Office of Refugee Resettlement (ORR), Department of Health and Human Services (HHS, or the 

“Department”). See Federal Regulation No. 94, Vol. 83 at 22490-22491. 

 

The National Immigrant Justice Center (NIJC) is dedicated to ensuring human rights 

protections and access to justice for immigrants, refugees, and asylum seekers. NIJC provides 

direct legal services to and advocates for these populations through policy reform, impact 

litigation, and public education. Since its founding more than three decades ago, NIJC has been 

unique in blending individual client advocacy with broad-based systemic change. NIJC is the 

largest legal service provider for unaccompanied immigrant children in Illinois, Indiana and 

Wisconsin, including children held in or released from the custody of the Office of Refugee 

Resettlement (ORR). More broadly, NIJC provides legal services to more than 10,000 

individuals each year, including numerous caregivers of citizen and noncitizen children.    

 

The release of unaccompanied children from Office of Refugee Resettlement (ORR) custody 

to the care of safe and capable sponsors, most often parents or close family members, plays a 

critical role in the ability of children to process and work through painful experiences, adapt to a 

new country and community, and coordinate with legal counsel to prepare their legal cases. As 

such, NIJC has a strong interest in the content of the Notice’s proposed instruments, Sponsor's 
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Agreement to Conditions of Release (ORR R-420 & ORR R-420s) (“Sponsor’s Agreement”), 

Verification of Release (ORR R-535), Family Reunification Packet (ORR FRP-081), and the 

Authorization for Release of Information (ORR R-317, FRP-2), Family Reunification Checklist 

for Sponsors (FRP-3AS, FRP-3A), Fingerprint Instructions (FRP-7), and Letter of Designation 

(FRP-9). 

 

We are concerned about immigration screening and enforcement against individuals who 

might be deemed the safest and most capable caregivers for unaccompanied children. The new 

procedures will alter longstanding practice and frustrate the ability of the Office of Refugee 

Resettlement (ORR) to place children in the “least restrictive setting” in their best interests 

pursuant to the Homeland Security Act of 2002, the Trafficking Victims Protection 

Reauthorization of 2008 (TVPRA), and the Flores Settlement Agreement. Furthermore, the 

instruments do not give the potential sponsor or the unaccompanied child adequate notice of the 

information-sharing with Immigration and Customs Enforcement (ICE), nor of the potential uses 

ICE may make of their data.  

 

NIJC offers the following comments to ensure ORR’s continued ability to comply with its 

legal responsibility for identifying, vetting, and placing children with safe and capable 

caregivers. 

 

A.    The Notice’s new sponsorship review procedures covering potential sponsors 

and their adult household members will create a pronounced chilling effect 

deterring sponsorship of unaccompanied children for release from government 

detention. 

  

 The proposed changes would effectuate a broad and troubling shift in the focus of the 

sponsor review process from child welfare and family reunification to immigration enforcement. 

In addition to disregarding the best interests of children, the use of this information to arrest and 

deport capable caregivers increases the vulnerability of children to trafficking and other harm. 

  

In vetting potential sponsors for unaccompanied children, ORR requires interviews and 

background checks of potential sponsors, along with the completion of a family reunification 

application. Fingerprinting is also required for some sponsors, including non-parents and those 

seeking to sponsor children identified as victims of trafficking and abuse. As part of routine 

background checks, immigration status information may appear and be documented in ORR’s 

system, but is used for child welfare rather than enforcement purposes.1 Under previous 

requirements, within 24 hours of a child’s release, ORR routinely provided the Department of 

Homeland Security (DHS) with demographic information and the child’s and sponsor’s names, 

address, and relationship, for use in connection with the child’s immigration proceedings. DHS 
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was generally treated similarly to all other individuals and entities, and was required to submit a 

detailed, individualized request for all other information.2 

  

The new Memorandum of Agreement (MOA) between ORR and DHS markedly expands the 

universe of information readily available to DHS about children in ORR care, their potential 

sponsors, and others living in the sponsors’ homes. In implementing this agreement, ORR will 

provide DHS biographic and biometric information, names, addresses, and other documents of 

potential sponsors as well as any adults residing in the potential sponsors’ homes.3,4 More than a 

mere technicality, this expansion will act as a powerful deterrent to individuals seeking to 

sponsor their children or relatives out of ORR custody. 

  

In addition to foreclosing the reunification of children with safe and capable caregivers who 

may be undocumented, the proposed changes may deter individuals who are lawfully present, 

including U.S. citizens, from sponsoring unaccompanied children in order to avoid interacting 

with Immigration and Customs Enforcement (ICE) or exposing others living with or near them to 

potential interaction or enforcement.5 A similar chilling effect emerged during the summer of 

2017, following ICE’s enforcement actions against sponsors as part of the agency’s “Human 

Smuggling Disruption Initiative.” Despite lacking any involvement in smuggling, the fear of 

immigration or criminal enforcement, or mere interaction with DHS, caused some potential 

caregivers with legal status to forgo sponsoring children out of ORR custody.6 

  

Widespread fear among adults of interacting with ORR’s sponsorship process poses 

significant consequences for the well-being of children in federal care. Absent the participation 

and trust of unaccompanied children and potential sponsors in this process, ORR will be unable 

to promptly identify safe and appropriate placements for unaccompanied children. As ORR seeks 

to locate alternate sponsors, children will remain confined in federal facilities at taxpayer 

expense, exacerbating the trauma and distress of survivors of violence and abuse in particular.7 

Far from protecting children, as the MOA’s information-sharing purports to intend, these 

outcomes will increase the risk that children, isolated and fatigued by prolonged detention, will 

be forced into a false choice between indefinite detention and a return to the same dangers from 

which they fled. This result would not only endanger children, but also may render hollow 

critical humanitarian protections enacted by Congress and run contrary to our country’s 

obligations under international law.8 

 

B. The chilling effect of the new Memorandum of Agreement will likely necessitate 

increased release to unrelated and unfamiliar sponsors, putting children at greater risk 

of trafficking or other harm.  

  

Alternatively, if parents or other trusted prospective caregivers are deported, ORR will be 

required to depend on the willingness of other, unfamiliar individuals to serve the role of 
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sponsor. The placement of children with sponsors with whom they do not have a familial or 

personal relationship may, however, put children at greater risk of trafficking or other harm upon 

their release from ORR custody, and may otherwise negatively impact children’s welfare.9 We 

urge HHS to rescind the new procedures and cancel its Memorandum of Agreement with DHS to 

ensure ORR’s ability to identify and place children with the best and safest caregivers for them, 

pursuant to federal law, unimpeded by DHS’ competing immigration enforcement priorities. 

 

C. The new Authorization for Release of Information (ORR R-317) and Family 

Reunification Packet (ORR FRP-081) do not adequately inform potential sponsors 

of the sharing of their data with and use by Department of Homeland Security as 

described in the Notice and Memorandum of Agreement in a manner consistent 

with obtaining their meaningful consent. 

 

 The Notice states that,  

 

“The information collection will allow ACF to conduct suitability assessments to vet 

potential sponsors of unaccompanied alien children in accordance with a Memorandum 

of Agreement (MOA) between ORR and the Department of Homeland Security. 

Specifically, the information collection allows ORR to obtain biometric and biographical 

information from sponsors, adult members of their household, and adult care givers 

identified in a sponsor care plan, where applicable. ORR in turn shares the information 

collected with other federal departments to conduct background checks.”  

 

However, the Authorization for Release of Information form FRP-2 makes no mention of the 

uses DHS may make of a potential sponsor’s information as described in the MOA. Rather, the 

other family reunification forms direct applicants to a privacy notice, while the Authorization for 

Release of Information form states only that,  

 

“The biometric and biographical information, including fingerprints, is shared with 

Federal, state, or local law enforcement agencies and may be used consistent with their 

authorities, including with the U.S. Department of Homeland Security (DHS) to 

determine my immigration status and criminal history, and with the Department of 

Justice (DOJ) to investigate my criminal history through the National Criminal 

Information Center.”  

 

This statement is too vague to adequately disclose to an individual completing the application 

that the information may be used for law enforcement purposes by Immigration and Customs 

Enforcement (ICE) within DHS. The statement implies that the information will be used only to 

determine whether the individual is an appropriate sponsor. Furthermore, this statement in the 

Authorization for Release of Information does not indicate any durational limitations on the 
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information sharing, potentially authorizing perpetual use of any information, including invasive 

biometric data, gathered from the applicant. Similarly, the “other departments” language 

indicates that information might be shared with government departments other than DHS, 

making the extent of the information sharing even less clear.  

 

 The Notice and Authorization for Release of Information form also lack precision and 

detail in their descriptions of information sharing. The proposed instruments do not provide 

complete and specific information on all of the potential uses ICE or other DHS components 

may make of the information, nor do they capture the scope of information DHS may request 

from ORR. As a result, ORR asks potential sponsors and other adult household members to 

provide carte blanche to ORR, ICE, and any other federal, state, or local law enforcement 

authority to receive, possess, and use their biographical and biometric information indefinitely 

and without clear limitations.  

 

In addition, the new Authorization for Release of Information form asks for information 

“required for background check,” and “conducting my background investigation or sponsorship 

assessment,” indicating that the information is being collected for the purposes of completing a 

background check on the sponsor. The authorization requested would include not only personally 

identifying information such as names and addresses, but also biometrics for potential sponsors 

and other adults living in a potential sponsors’ homes. The agency’s vague reference to assessing 

“ability to provide appropriate care and placement of a child and for providing post release 

services, as needed…” fails to provide sponsors and potential caregivers or household members 

with adequate notice of how and for what purpose their personal information will be collected 

and disseminated. In the absence of such clarity, sponsors will be unable to provide meaningful 

consent to the collection of their information by DHS directly or by ORR, which pursuant to the 

new MOA will routinely share information with DHS. 

  

 Page two of the Family Reunification Application includes a “Frequently Asked 

Questions” section that poses the question, “Can I sponsor my child if I am undocumented” with 

a response, “Yes. ORR/DUCO prefers to release a child to a parent or legal guardian, regardless 

of your immigration status.” This statement is misleading to potential sponsors because it fails to 

mention the law enforcement use that DHS will make of their data pursuant to the MOA which 

this Notice aims to implement. In its System of Records Notice implementing the MOA, ICE 

explicitly lists one of its purposes for information on potential sponsors and adult household 

members shared by ORR “to identify and arrest those who may be subject to removal”. ORR 

cannot obtain meaningful consent from potential sponsors applying through these proposed 

instruments while failing to acknowledge (1) the information sharing and (2) ICE’s purposes for 

collecting information on potential sponsors. 
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D. The new procedures frustrate the ability of the Office of Refugee Resettlement to 

place unaccompanied children in the “least restrictive setting” in their best interests 

consistent with federal law and settlement authority. 

 

The Homeland Security Act of 2002 transferred most of the duties and responsibilities of the 

former Immigration and Naturalization Service to the Department of Homeland Security. 

Congress recognized, however, that assigning care and custody of the most vulnerable migrant 

children to an enforcement agency would not be “appropriate” and instead transferred these 

responsibilities to ORR, in light of its extensive and specialized experience working with refugee 

children.10 Since that time, ORR has provided care for unaccompanied children through a 

network of contracted shelters and facilities nationwide.  

 

Pursuant to the TVPRA, ORR is obligated to ensure that unaccompanied children are 

“promptly placed in the least restrictive setting that is in the best interest of the child.”11 ORR 

evaluates potential sponsors for their ability to provide for a child’s safety and well-being12 and 

to ensure the child’s appearance at immigration proceedings.13 Pursuant to the Flores Settlement 

Agreement, parents and legal guardians receive priority among potential sponsors, who may also 

include other immediate relatives, distant relatives, or unrelated individuals.14 Lawful 

immigration status is not a prerequisite for sponsorship, in recognition that children are better 

served with safe and capable caretakers in a home than by remaining in federal detention and that 

a potential caretaker’s immigration status is not relevant to his or her fitness to care appropriately 

for a child. Indeed, in the past, ORR has explained that while the agency has received 

information about a potential sponsor’s immigration status since 2005, it has been the agency’s 

policy to enable “the release of unaccompanied alien children (UAC) to undocumented sponsors, 

in appropriate circumstances and subject to certain safeguards.”15 

 

In its System of Records Notice implementing the MOA, DHS explicitly lists one of its 

purposes for information on potential sponsors and adult household members shared by ORR “to 

identify and arrest those who may be subject to removal”.16 ICE’s use of immigration status 

information from the sponsorship process to identify targets for immigration enforcement will 

likely prevent many children from reunifying with the best and safest caregivers for them, as a 

result of their relatives’ arrest or deportation by ICE, or more general fear of interaction with or 

potential mistreatment by ICE.17 

 

Enforcement against potential sponsors and others living with them poses significant and 

enduring psychological and emotional trauma, and mental health consequences for children, as 

documented in a December 2017 complaint to DHS’ Office of Inspector General and Office of 

Civil Rights and Civil Liberties regarding the agency’s targeted enforcement actions against 

sponsors last year.18 Indeed, the use of information provided for sponsorship purposes for 

immigration enforcement increases the likelihood that children will interpret their own search for 
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protection as the cause of their sponsor’s interaction with ICE, or potential detention or 

deportation. Compounding this trauma, children likely will be detained for prolonged periods of 

time if potential sponsors decline to come forward or are detained or deported. In addition to 

imposing significant costs on ORR,19 prolonged detention and the unavailability of familial 

sponsors increase the likelihood that children will be placed with unrelated or unfamiliar 

caregivers, at increased risk of trafficking and other harm. This result, far from being in the best 

interests of children, is the very opposite of that intended by both Flores and the TVPRA.20  

 

While criminal information available through ORR’s existing background checks may be 

useful in evaluating a sponsor’s ability to offer a safe home, an individual’s immigration history 

and status offers little such benefit. The unique bonds and support shared by parents and their 

children, and the benefits of family reunification, exist regardless of one’s immigration status. 

This recognition is reflected in child welfare practice throughout the country. ICE’s use of 

sponsor information for enforcement would effectively disrupt family reunification in the 

absence of evidence indicating any correlation between a proposed sponsor’s immigration status 

and danger to a child. Determinations about the most appropriate sponsors for vulnerable 

children should be based on a child welfare professional’s individualized assessment of a child’s 

unique needs and best interests, not on DHS’ immigration enforcement priorities. 

 

E.  Enforcement against sponsors and other adults in the potential sponsors’ 

households will frustrate access to due process for unaccompanied children. 

  

The expanded information sharing with DHS, coupled with ICE’s explicit intention to use 

the information of potential sponsors and adult household members to identify and arrest those 

subject to deportation, also creates significant barriers for the legal cases of unaccompanied 

children. Given the pervasive fear caused by targeted enforcement, potential sponsors may 

hesitate to interact with children in ORR custody. In addition to erecting hurdles to routine 

communication, enforcement and its related chilling effect will deprive children of access to 

information and documentation that may be necessary to prove their legal cases. 

  

Parents and other close family members frequently possess contextual information and 

evidence that is essential to substantiate children’s asylum cases but that may be unavailable to 

children, owing to their tender age or their parents’ efforts to shield them from the dangers facing 

their families.21 The detention and deportation of proposed caregivers will make it more difficult 

for children to obtain critical information and documents to prove their cases, due to difficulties 

in communicating with parents who are detained or residing in remote areas in foreign countries. 

  

Adding to these challenges, enforcement against caregivers will require that children 

navigate their legal cases while in detention awaiting others who might step forward to sponsor 

them out of ORR custody. In addition to frustrating access to attorneys and social services, 
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detention imposes significant psychological and emotional burdens on children who have 

endured past trauma and who are seeking humanitarian relief.22 With uncertainty about the 

whereabouts of their loved ones and when they will be released from detention, children will be 

faced with the false choice of remaining confined indefinitely or returning to the dangers from 

which they fled. A process designed to reunite children with caregivers while they await 

immigration proceedings should never be used to undermine children’s very participation in 

these proceedings, which may determine their safety and their futures. 

 

F. The information collection compromises the welfare of unaccompanied immigrant 

children so that ICE may pursue their potential sponsors and family members for 

civil immigration enforcement. 

  

Although the Notice claims that ORR will share the information because DHS seeks the 

biographical and biometric information of potential sponsors and their adult household members 

to “inform determinations regarding sponsorship of unaccompanied alien children who are in the 

care and custody of HHS”, the Notice fails to demonstrate that the proposed immigration and 

criminal background checks by DHS safeguard the best interests of children in HHS custody. 

This silence is particularly notable in the face of the purpose stated elsewhere by DHS for 

collecting potential sponsor information: “to identify and arrest those who may be subject to 

removal”. No information or analysis is proffered of the likely effects, beneficial or deleterious, 

on the unaccompanied children. 

  

Elsewhere in the public record, DHS claims that its new system of records, enabled by these 

procedures, is meant to protect children.23 However, as in this Notice, these claims lack any 

detailed or evidence-based justification for using information obtained from unaccompanied 

children to take civil immigration enforcement action against the very adults with whom these 

children hoped to find safety. When considered in the context of DHS’s poor track record of 

safeguarding the safety and rights of children24 and coupled with DHS’s stated purpose of using 

unaccompanied children as conduits for civil immigration enforcement actions against their 

families, circumstances suggest that DHS is using lip service to child welfare concerns as a 

shield to obscure practices that disregard children’s wellbeing. 

 

 

NIJC is deeply concerned by the corruption of ORR’s process for reunifying unaccompanied 

children with family members in the service of DHS civil law enforcement priorities seeking to 

identify and arrest potential sponsors and other adults living in the potential sponsors’ homes. 

Such enforcement actions—and fear of them—would have far-reaching emotional and 

psychological consequences for children and frustrate the ability of ORR to identify and 

promptly place children with the best and safest caregivers. This result would run contrary to 

both Flores and the TVPRA, and negatively impact children. We urge HHS to rescind these 
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procedures and cancel its Memorandum of Agreement with DHS to ensure the best interests of 

children remain the overarching and unimpeded priority of ORR’s sponsorship review process.  

 

Sincerely, 

  

/s/ 

 

Diane Eikenberry 

Associate Director of Policy 

deikenberry@heartlandalliance.org  
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